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THE PRESIDENT (IHon Clive Griffiths) took the Chair at 3.30 pm, and read prayers.

STATEMENT - BY THE PRESIDENT
Aboriginal Legal Sendice, Swnmnons to Produce Documents - Letter from Clerk of the

Legislative Council
THE PRESIDENT: I have received a letter from the Clerk of the Legislative Council
which states -

Dear Mr President
ANSWER TO SUMMONS TO PRODUCE DOCUMENTS

In answer to summonses issued as a result of an order of the House made on Tuesday
September 15 requiring named officers of the Aboriginal Legal Service to attend in
my office on Friday September 18 and there to produce documents specified in the
order, I advise that some of those persons did so attend,
I was handed a letter, addressed to the President of the Legislative Council, signed by
the Principal Legal Officer of the ALS attached to which was a writ of summons
dated September 16 issued out of the High Court of Australia, Perth Registry. The
letter also explains the absence of 2 of the persons sum monsed.
Accordingly, I advise that the House's order has not been complied with.
Yours sincerely
L B Marquet
Clerk of the Legislative Council
September 21 1992

The letter to which the Clerk refers and which was hand delivered to him was addressed to
me. It states -

Dear Sir
RE: SUMMONS, TO ATTEND AND PRODUCE ISSUED TO ARTHUR
DAVIES, SEPTU FRANCIS BRAHIM, CATHERINE CRAWFORD, ROBERT
SAMUEL RILEY AND MARK LYON JOHNSTON
I act on behalf of the abovenamed Officers of the Aboriginal Legal Service of WA
(Inc).
I am instructed to advise that Mr Brahim is unable to travel to Perth to appear before
the Clerk of the Legislative Council, in accordance with the Summons dated
15 September, 1992, due to ill health. In that regard I refer you to my letter dated
15 September, 1992 transmitted by facsimile. A medical certificate has been
requested from Mr Kent, Orthopaedic Surgeon, Port Hedland Regional Hospital
which will be forwarded immediately upon receipt.
1 am instructed that Mr Davies was served with the Summons to Attend and Produce
late yesterday in Geraidron and contacted the Clerk by telephone to offer his
apologies as he was unable to travel to Perth immediately and attend upon the Clerk
as required.
In relation to the production of documents required by the Order of the Legislative
Council I refer you to the letter of Mr Riley dated 4 August, 1992 under cover of
which documents pertaining to programs or services funded by or through the State
Government were forwarded. It is assumed that further copies of those documents
are not required. If that is incorrect please contact the writer so the position can be
rectified.
The ALS and four named Officers have issued proceedings in the High Court of
Australia in respect of the resolution passed by the Legislative Council on



15 September. I am instructed to request that the Council defer further consideration
of this matter until the High Court has determined the issues raised in that action. A
copy of the sealed Writ of Summons is enclosed herewith.
Yours faithfully
CATHERINE CRAWFORD
Principal Legal Officer

The PRESIDENT: A copy of the summons is attached to that letter and I lay it on the Table
of the House.
[See paper No 411.]

SELECT COMMITTEE ON DIEBACK IN NATIONAL PARKS AND NATURE
RESERVES

Final Report Tabling
HON W.N. STRETCH (South West) [3.42 pm]: I present the final report of the Select
Committee on Dieback in National Parks and Nature Reserves, and move -

That the report do lie upon the Table and be printed.
Question put and passed.
[See paper No 412-1

MOTION - No 1 ON NOTICE PAPER
Swan Brewery Precinct Order No I - Extension, for Conclusion and Vote

On motion without notice by Hon J.M. Berinson (Leader of the House), resolved -

That the time for debate on motion No 1, at this day's sitting, be extended to the
extent necessary to allow the debate to be taken to a conclusion and vote.

MOTION - SWAN BREWERY PRECINCT ORDER No I
Disallowance

Debate resumed from 17 September.
HON P.C. PENDAL (South Metropolitan) [3.44 pm]: Members will recall that last
Thursday I was making out a case for the Parliament to disallow a heritage order that was
tabled in this House a fortnight ago. The effect of this order will be to circumvent aUl of
those normal planning provisions that apply to any other project in this State. In the course
of my remarks I made the point ftht the interests of many people were being set aside by this
quite illegal action of the Government's in using section 36 of the Heritage of Western
Australia Act in this way. I made no bones about saying that this is an illegal action by the
Government because I was able to go back to the source of the section from which the
Minister draws his alleged authority. I made the point last Thursday that Parliament had
never intended section 36 of the heritage Act, which gives the power to set aside written
laws, to be used in this way. To back up my claim I read extensively from the explanatory
notes that were made available to members in this place in the late 1980s when the heritage
Bill was first introduced. I also believe I made out a strong case to show that what was
intended by that section was to allow the setting aside of laws - for example, the fire
regulations which if implemented in the year 1992 in a building of 1892 vintage would
destroy the heritage value of that building. No-one has given any indication that that position
is not as I outlined it or that the Minister has exceeded his authority and, I believe, broken the
law.
The other point I was making last Thursday was that the Government has given a
multimillion dollar gift to Multiplex Constructions Pty Ltd and its interests must be laughing
A the way to the bank. We all know that Multiplex will be given an eight year holiday from
any rental or lease payments, because they are set at a peppercorn rate, and I drew an analogy
between what is to happen with the six restaurants on the foreshore which will be under the
roof of the old Swan Brewery and the markedly different treatment that was handed out to
the person undertaking the redevelopment of the Kings Park restaurant, which is a mere few
hundred metres up the hill from the old Swan Brewery. The point I was making was I know
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that one of the conditions of tender for the Kngs Park restaurant development required the
developer to pay an annual lease payment of $120 000 to the State Government from day
one. However, downstairs at the old Swan Brewery site we am dealing with six restaurants
and the licensee will not pay a bean to the Government. I said to the Parliament that by that
method alone the Government would be foregoing at least $6 million in lease payments in
the first eight years of this infamous lease which has been signed between the Government
and Multiplex.
I was also making out a case last Thursday for the Government, once this H-ouse has
disallowed this order - and I hope it will - to do what it seems to have been reluctant to do
throughout the 1980s; that is, to go away and look at the implications of what it is doing and
to come back to this place and tell the truth for once before we find ourselves in another
situation like that involving Rothwells Ltd of 1987, the Petrochemical Industries Co Ltd deal
of 1988 or the revelations of 1989. All of that could be avoided if the Government were to
come clean about this deal. That is where I left this matter last Thursday. In the meantime, it
has come to my notice that another part of the deal has been struck to circumvent the
carparking requirements of the City of Perth. I amn informed reliably that any other
development of this magnitude in the city - the question of which I will come to in a moment
because I do not believe people understand the magnitude of this project - would require
700 parking bays. How many parking bays has the Government approved for this
development? By circumventing the Perth City Council's ordinary responsibility it has
approved half the number of parking spaces ordinarily required for a project of this kind.
I will pass around the Chamber a photograph taken from the South Perth foreshore on the eve
of the 1989 State election. What it was intended to do is perhaps answered today now that
we know the Government is acting the way it is with this project. We received information
in January 1989 that the development on this site was to be so big there would be a
carparking facility to cater for 500 vehicles. On the advice of the people who knew, a
schematic design was superimposed over this photograph to show how much the car park
would impact on the ings Park hillside. Of course, it was denied stoutly by the
Government when this photograph was produced in January 1989. The dotted line on this
photograph was drawn on good authority. The point the Opposition was trying to make at
that time, which I now repeat in light of this new information, is that the scarring of Kings
Park by this project will be of significant proportions.
Hon John Halden: What a lot of rot! What a scaremonger!
Hon P.G. PENDAL: It will be of significant proportions. If that is not true, I ask the
member handling this matter to table all of the documents I say constitute the hidden agenda
of this project. There must be a model which shows the sort of impact this development will
have on the Kings Park landscape.
I talked before about the magnitude of the development proceeding as a result of this deal
being done by the great friend of the workers.
Hon Mark Nevill: Are you talking about roe again?
Hon P.G. PENDAL: No, about Mr McGinty, but Hon Mark Nevill will do. If he does not
subscribe to Mr McGinty's views he should cross the floor for once in his life to vote for this
motion. I am told that the development on this site will run to 6 600 square metres of lettable
space.
Hon John Halden: That is the first fact you have got right.
Hon P.O. PENDAL: Does Mr Halden dispute that figure?
Hon John Halden: No, because it is the First fact you have got right.
Hon P.G. PENDAL: To allow members to put that figure in some sort of context, that makes
the project one quarter the size of Allendale Square whose 30 levels in central Perth
Constitute about 27 000 square metres of lettable space. This is no cosy Sunday afternoon tea
and bickies. affair. This will be a development of mammoth proportions by government
without its going to public tender. I will ask some questions in the same way I asked
questions of the Parliamentary Secretary last week during this debate. I wish him to answer
a number of specific questions- I understand that in all of this a somewhat curious move has
been made to designate the land as a "public purpose reserve". I use the word "curious"
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advisedly because until this time the land has been freehold, bearing in mind that the
Government took it off their friend Mr Yosse Goldberg back in 1985. We are anxious to see
whether the land will be designated as a "public purpose reserve" and whether that is aimed
at giving the developer a tax free status. If the land remains some sont of freehold it may
well be that the person who owns it will have to pay State taxes, including land tax, and local
government rates. The question has been asked of me, and I now ask the Government, why
is this curious designation of a "public purpose reserve" being applied to this land?
Secondly, has this site been on-sold or has the Government received written assurance that it
will nor be on-sold? I cannot assert categorically that the land has been on-sold -

Hon John Halden: But say it anyway! Spread the rumour!
Hon P.G. PIENDAL: I say that so the House can see that I am not sure that that step has been
taken, but it has been put to me by a reputable source that the land has been on-sold or that if
it has not been on-sold it is about to be. We have spent hours and possibly days cumulatively
in this place listening to assurances from the Government over this issue. The Government
cannot be trusted any longer to deal with anything on this site, be it the possibility of its
being on-sold or of there being permanent scarring of a major conservation estate; that is,
Kings Park. I do not believe we can trust this Government in any way given that its
assurances in the past about such things have been hollow indeed.
I repeat that special deals unavailable to ordinary mortals have been done on this site to hand
out restaurant liquor licences as though they amount to nothing. Mr President, you know and
I know - and I will discuss it at greater length when we deal with another motion at a later
stage - that ordinary mortals must apply to the court, and pay lawyers, and stand in queues
for months; yet here the Government simply wipes away all such requirements, as will be
further revealed when we come to the second motion, be that today - and I suspect it will not
be - or some other day.
I conclude by asking members to understand the gravity of the matter that is before them.
They are being asked whether they will be party to setting aside, on the whim of one
Minister, written Statutes that took weeks or months of debate to go through this Chamber
over many years. In this order alone we are taflking about setting aside four Acts of
Parliament. We are being asked to set aside the Local Government Act, as though the Perth
City Council did not amount to a row of beans, and we are being asked to set aside the
provisions of the Town Planning and Development Act and the Aboriginal Heritage Act. I
would have thought that, on that last Act alone, this Government and these Labor members
would have had enough shame attached to their actions over their exploitation of Aboriginal
people in this State -

Hon John Halden: You obviously do not remember Noonkanbab.
Hon Derrick Tomlinson: Surely the High Court taught you something you should know.
The PRESIDENT: Order!
Hon P.O. PENDAL: - yet that same Government comes into this House and asks us to
believe that the provisions of the Aboriginal Heritage Act should also be set aside by the
Minister for Heritage.
Hon Peter Foss interjected.
Hon P.G. PENDAL: Indeed; and the Labor Party members in this place may do well to take
the advice of Hon Derrick Tomlinson and Hon Peter Foss, and to read the implications of
those decisions. However, for the time being I say it is hypocrisy at its highest, or lowest,
whatever the case may be, for Government members to shed all the crocodile tears they do
about the cause of the Aboriginal people and then to treat them down on that site as though
they were dirt and as though their interests could be ground in by the heel.
Hon Kim Chance: Which group of Aborigines are you talking about?
Hon P.O. PENDAL: I am talking about the provisions of the Aboriginal Heritage Act, which
Hon Kim Chance is about to sign away, and all those rights in respect of that site. That is
what will ensure that members opposite go to their political graves having sold out not only
the workers of Western Australia but also all the other people who, temporarily at least, put
their trust in them and then found out they were prepared to sell any of them as long as there
was a quid in it, either for the coffers of the Labor Party or for the public purse in order to
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balance the books that they have ruined as a result of all the weird and improper deals that
have been going on for so long. That is what members are being asked to do: They are
being asked to set aside four Acts of Parliament, not for the purpose that the heritage
legislation Acts intended in 1990, only two years ago, but for an entirly different purpose;
that is, to suit the convenience of a Minister who went out and did a deal in order to get the
Labor Party off the hook.
On the other side of the fence I say to members on this side of the House that we are willing
the Government we want to disallow this heritage order and we want the Government to go
back to all the statutory processes to which it makes other people adhere. There is often a
case for fast tracking, there is often a case to find ways not to break the. law but to shape it so
that sonme of the time consuming processes can be decreased; but in this case there is not
even a pretence that it abides by the law that was passed by this House a mere two years ago.
It is being used for entirely foreign purposes.
Hon Peter Foss: Like the SGJC buying all the Bell shares -and property in Perth. It gave all
the nice reasons.
The PRESIDENT: Order!
Hon P.G. PENDAL: Exactly, and al the nice reasons are given in this case, but they
disguise the real reasons that are at stake.
For al of the reasons I outlined last week, and for those I have outlined today, I believe we
should proceed to disallow this order and that we should send Multiplex Constructions Pty
Ltd - and more particularly the Government, which has a dirty hand in all of this - to obey the
laws of this Parliament just as any other, ordinary mortal in Western Australia must. I do not
think a case has been made out for the law to be set aside in such a blatant, money-grabbing
way as this, and I call on the members of the House to vote for the disallowance.
HON U.j. WORDSWORTH (Agricultural) [4.07 pmn]: I second the motion to disallow
Swan Brewery Precinct Order No 1, 1992 published in the Governent Gazette and tabled in
this House. In 1990 this Parliament passed the Heritage of Western Australia Act. It was
greatly acclaimed as an effort by the Government and the Parliament to do something to
ensure that our historic buildings and monuments were not destroyed. I was probably one of
the few members in this House who had great concern about that legislation, and that was
deemed rather odd because I happen to live in a building which would come under this Act
and which my wife and I have restored- As well, some family connections of my wife's have
restored another historic building in Adelaide Terrace, so if anyone was interested in doing
something about historic buildings using his own efforts and money I suppose I was. Yet I
was the one in this House who seemed to disagree with what the Government was doing and
how it was doing it.
This is the first occasion on which we have seen the Government working under one of the
provisions of that legislation; namely, section 38. It was recognised that people restoring old
buildings in many cases could not comply with the numerous local government and other
provisions regarding building codes of practice and so on, as to restore such buildings one
must use materials of a previous period, whereas most by-laws prescribe that one must use
the latest technology, whether for firefighting, safety, or other reasons. However, here we
see the Government giving its first direction under section 38 of the Heritage of Western
Australia Act, and Hon Phillip Pendal's motion proposes that we disallow it.
The Government has issued two orders, the first of which is termed the "Swan Brewery
Precinct Order No 1, 1992". This was made by the Minister for Heritage under section 38 of
the Heritage of Western Australia Act. Firstly, how has this site been designated a precinct?
The section of the Act refers to historic precincts, and I presume that this order relates to that
reference. Section 48 indicates that an order may be placed when a Minister considers that a
group of places together form a precinct which is of cultural heritage significance,
notwithstanding that each place within the precinct may not in itself be of significance. This
is relevant and I ask the Parliamentary Secretary to indicate whether this is an historical
precinct. The Act explains that that term should be used when considering a group of sites.
In this order it relates to Pert lots 134, 135, 136, 137 arid part of one other.
The original idea was to relate this provision to areas such as Greenough, where individual
buildings might not be of heritage significance but the whole village was most significant.
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This is a wise inclusion in the legislation. However, as such a dispute has occurred regarding
the significance of the old Swan Brewery itself, because it was built this century and has
been added to on many occasions, the use of the term "1precinct" is undoubtedly to link it
with areas which are of heritage significance. I refer to the area on the other side of the woad,
the stables. By referring to the precinct, the Government can claim the area to be of heritage
significance - indeed, the stables were registered. Therefore, the Government's development
will involve the only historic site being placed under 30 feet of cement! I suppose that is one
way Of preserving the site.
Also, I would like an explanation on the non-application of certain written laws. The order
relates to the Local Government Act, the Town Planning and Development Act, sections of
the Metropolitan Region Town Planning Scheme Act, the metropolitan region scheme, and
the Aboriginal Heritage Act - the Government has thrown a conglomerate of Acts within this
order. Therefore, I question whether all relevant Acts have been included. What about the
Marine and Harbours Act? The proposal involves jetties, What about the Swan River Trust
Act, which is a favourite baby of this Government? No mention is made of these Acts. Also,
was the Department of Planning and Urban Development consulted regarding other
legislation which should have been listed in this order if it were to have been complete?
Section 38 of the Heritage of Western Australia Act states that -

...the written law in respect of that place or such land shall be thereupon deemed to
have been amended and effect shall be given to the Order according to its tenor.

The idea is that when an order is given the public should know in what way it will override
other law. In other words, the order is deemed to be an amendment and the amendment must
be available for people to read. Order No 2 spells out how it will amend legislation.
However, Order No 1 spells out very little at all. It refers to any demolitions, erections,
constructions, alterations in addition to any building or construction or in the carrying out of
any excavation or landscaping or other work. It is a conglomeration of expressions which do
not mean anything. It gives the public no idea of how the law will be amended to allow the
work to be done. In the context of the Heritage of Western Australia Act such orders must
relate to the original section of the legislation to which the law will not apply and the public
must be able to determine its intention. This order does not tell the public what the devil will
happen on this site which is not compatible with our laws.
Let us consider how this order relates to other Acts of the Parliament. As was indicated by
Hon Phil Pendal, had this building issue regarding the number of car parking bays come
before the Perth City Council it would have related to a different provision altogether. The
proposal Provides for 360 bays, but twice that number would have been required had the
development been considered by the PCC. In other words, if 360 parking bays are to be
provided, the development should be half its proposed size.
Hon John 1-alden: Would you knock down half of the heritage site?
Hon D.J. WORDSWORTH: If the full number of parking bays are not provided, then the
new building should be disallowed. Let us not make a fool of the parking aspects. The idea
is to provide enough parking space for the people to use the proposed building. The building
should relate to 360 parking bays.
Hon John Halden: Mr Pendal said that 400 parking bays were involved.
Hon R-G. Pendal: I did not say that. I used the information Mr Wordsworth is using.
Hon John Halden: No you didn't, fool.
Hon D.J. WORDSWORTH: I will not argue with the member.
The PRESIDENT: Order!
Hon D.i. WORDSWORTH: I was rounding the figures off. The actual requirement for this
proposal would be 694, and Hon Phil Pendal mentioned 700. The provision is 366, and I
mentioned 360. Let us not play around with this issue.
Hon John Halden: I would just like to have some facts in this debate.
Hon D.J. WORDSWORTH: Let us look at what is happening on the site. The Parliamentary
Secretary said that we should knock down half of the heritage area.
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Hon John Halden: That is what you are proposing.
Hon DiJ. WORDSWORTH: I though the member had.
The PRESIDENT: Order! I am proposing that the honourable member stop his interjections
and the other honourable member direct his comments to me.
Hon D.J. WORDSWORTH: I certainly will, Mr President and I am certain you will take
note of them. On the ground floor of the proposed development will be six restaurants, four
retail tenancies, a 150 person rhearrette, a museum, an art gallery and a cycle hire facility.
The six restaurants will cover 1 676 square mets; the four retail tenancies 240 square
metres; the thearrette 245 square metres; the museum 360 square metres; and the art gallery
935 square metres. I do not have the figures for the cycle hire facility. Another restaurant
and office space will occupy the other floors. The total area of the building will be between
6 000 and 7 000 square metres. As has been pointed out, that is about one quarter of a large
building on St George's Terrace. If the development is to provide parking appropriate to this
area, some of the new building should be reduced. The ridiculously large size of the new
building could be reduced to about half its proposed size. There is certainly no need to
reduce the older building.
There is no way that a member of the public would normally be able to build so close to the
water. The only distance between the new building and the river's edge is about five feet of
cycle way. The public who flock to that area will have great fun and gamnes trying to use the
pathway as cycles career past.
Hon Derrick Tomlinson: Is there any assurance that the area will remain open to the public?
Hon D.J. WORDSWORTH: It may be necessary to provide traffic lights or perhaps art
overpass. The situation will be ridiculous.
Hon John Halden: The only thing ridiculous is the person speaking.
Hon D.J. WORDSWORTH: Someone must draw the attention of the House and the public
to this ridiculous proposal. Exempting the development from the normal town planning
requirements shows that commonsense has disappeared completely. No-one with the
appropriate experience is able to make an input. Suddenly the Heritage Council of Western
Australia has to fulfil all the town planning obligations. The expertise which has evolved
over many years and which is drawn upon to provide better living conditions will not be
used. Suddenly a dictator-type council, completely unused to this situation, is saying what
can and cannot be done.
The only part of the new building which will be open to the public will be the restaurant area.
Five floors of the building will not be open to the public; only some 2 000 square metres out
of 7 000 square metres will be accessible. The Government has claimed that this
development is to be for the public, but it is clearly more a commercial development. A
building which would block public access as this will would not be allowed anywhere else in
the city. The proposed development on the old Swan Brewery site will block public access
along the foreshore.
Hon John 1-alden: Where did you get that information? You said you thought it would
block access, now you are stating it as fact. Things change in here very quickly.
Hon DiJ. WORDSWORTH: I said the access would be approximately five or six feet.
Hon John Halden: Now you are saying it is closed. Where did you get that from?
Hon George Cash: It is obvious.
Hon D.J. WORDSWORTH: It is not hard to work out that a bottleneck will literally close
off access. I did not mean that a fence would be built across the area. Under normal town
planning requirements, greater public access would have to be provided. In the same way,
very little provision has been made for the public to move from the Kennedy Fountain area
on the other side of the walk to the car park. In addition, very little provision has been made
for unloading taxis and buses. One wonders how people will be able to get to the building.
Only half the number of parking bays are provided for which would normally be required for
such a development. Who knows, the people using the office tower could well fill the
parking spaces before the public arrive. Entry to the car park is to be from only one
direction, and departure from the car park is to be in the opposite direction. Many people
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will find that they will be travelling in the wrong direction to use the entry or the exit with
ease.
Hon John Halden: We will provide you with a compass and a map.
Hon D.J. WORDSWORTH: People who live west of the site will have to go into the city
and find a roundabout before they will be able to head in the right direction to their homes.
Members opposite may laugh. They have prevented anyone else from pointing out the stupid
mistakes which will be made with this development. H-ad it been left in the hands of the
usual town planning and city council bodies these issues would have been negotiated with
the developer so that suitable facilities could be provided. However, on the contrary, a
ridiculous new building will be developed on the site. It wiln block the view of the historic
pant of the building, if you can call it chat, from the river and from people coming towards the
city along Mounts Bay Road because the new building will be slap against the old one. As I
pointed out, the second, third and fourth floors are for office space which will not be open to
the public. Quite obviously the scale of the new building is too large and will detract from
the heritage significance of the existing buildings. As I also pointed out, the public will not
have limited pedestrian access, particularly along the cycleway, and passengers from coaches
and taxis will have difficulty alighting safely at the size or gaining access from the Kennedy
Fountain. The situation will be utterly ridiculous. The Government has considered the
proposal in the wrong manner. The Heritage of Western Australia Act was never intended to
be used in (his manner. The Government has failed to specify, as required under the Act, in
what manner the written law must be changed.
One final matter which I would like the Parliamentary Secretary to explain is the manner is
which the site was registered as a heritage site. As members know, one cannot willy-nilly
register a heritage site; it must be open for public comment. It must be advertised and the
like within a certain period. I ask the member handling this Bill for the Government to give
the date on which this took place and to tell us the qualifications used; that is, was it
classified as an historical precinct or an historical building? We need to have greater detail
about the amendments to these Acts.
HON JOHN HALDEN (South Metropolitan - Parliamentary Secretary) [4.30 pm]: I
respond to put the Government's position with regard to the development of the old Swan
Brewery. I hope to introduce a few more facts into this debate than have so far been evident.
The debate so far is typical of the member for South Metropolitan region, Hon Phillip
Pendal; that is, it has been down in the gutter. The member thinks of something to say, then
repeats it and throws dini; if he is lucky, some sticks. The old Swan Brewery is a State
owned property, and it has been assessed by the Heritage Council of Western Australia as
having cultural heritage significance and value to current and future generations, not only to
the Aboriginal community but also to the wider community.
H-on P.O. Pendal: You told them to make that decision.
Hon JOH-N HALDEN: Is that another Pendal fact?
Several members interjected.
The DEPUTY PRESIDENT (Hon Doug Wenn): Order! I ask the member to direct his
speech to the Chair and other members should stop inteijecting.
Hion JOHN HALDEN: Accordingly, it was one of the first buildings in Perth to be entered
into the statutory Register of Heritage Places on an interim basis, and the first to be listed on
a permnanent basis. It is thus accorded protection under the provisions of the Heritage of
Western Australia Act. It is the first place to be permanently listed, and it is not by accident
that those who delayed the passage of the heritage Bill - members of the Opposition - have
now decided that they do not want the building restored and preserved. It is not by accident
that those members chose to deal with this particular building in this way. Given the
Government's commitment to protect heritage places, it was decided to restore the old Swan
Brewery for the benefit of the community but at no further cost to the community. The lease
agreement for the redevelopment scheme with Bluegate Nominees, on behalf of Multiplex
Constructions Pty Ltd, derived from a legitimate and open expression of interest tender
process with those construction companies - eight in number - capable of managing a
multimillion dollar restoration and refurbishment project. Members opposite know full well
that the process has been an open one. The Minister has opened the books with regard to
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these matters to both the Press and the Parliament, and the information is available to people
if required. There is no need for members opposite - albeit with good advice - to make
statements that are not based in fact.
The scheme whereby the buildings and land surrounding the brewery will be developed for
compatible uses, the environs landscaped and improved to allow public access, and provision
made for both Aboriginal and non-Aboriginal cultural heritage interpretation, all at no cost to
the taxpayer, has in principle approval from the Heritage Council of Western Australia.
Preliminary works to clean up and protect the existing buildings from further deterioration
are now in progress. That is what really galls the Opposition. It was hoping to go into the
next election and point to the ruins of the buildings as a token of the Government's
inactivity, and its inability to make hard decisions which would give people jobs and to be
serious about preserving our heritage. That issue burns at the kernel of their guts because
they cannot stand it.
Hon P.C. Pendal: You do not have a kernel in your guts.

Hon JOHN HALDEN: They know that in an election this issue will no doubt be resolved for
the Government's purposes. The concept plans for the redevelopment scheme have been
refined by the Heritage Council, and the footprint area of the proposed new building has been
reduced in size and volume. The maximum size of the car park has been set. New drawings
are presently being prepared and will be available to the public. As Hon Phillip Pendal said,
section 38 relates to Acts set aside with regard to local government, the metropolitan region
scheme, the Town Planning and Development Act and the Aboriginal Heritage Act.

Hon P.C. Pendal: What about the Health Act?

Hon JOHN HALDEN: Hon Phillip Pendal should get his facts right; that is in the other
order. He has not done too well yet. The motions in the member's name on the Notice Paper
relate to section 38 of the Heritage of Western Australia Act, and Hon Phillip Pendal is
correct in alluding to the particular matter of the use of that section to overrule other Acts.
Section 38 is a mechanism designed to ensure that, when necessary, proper restoration and
refurbishment of an identified and registered heritage place so as to protect its conservation
significance and value can occur. The control purpose of such orders is to consolidate
development approvals and the requirements of specified areas in the hands of a single
authority. The honourable member who spoke first in this debate suggested that there was no
need for this section of the Act. I suggest his argument provided the reason for that section;
that is, if this section of the Act did not exist, a very lengthy approval process would be
required.

Hon D.J. Wordsworth: What about the brand new building?

Hon JOHN HALDEN: What about the old building?

Hon D.J. Wordsworth: It is half and half. It is equal in size.

Hon JOHN HALDEN: The old building is deteriorating at a rapid rate. Its life expectancy
while waiting for appropriate approvals from various bodies may well be decreasing. The
whole building is listed by the Heritage Council, and it could well decay to the point where it
could not be preserved at all. That is the sort of attitude that members opposite consider is
responsible, but I do not think it is at all responsible. The new additions do not matter at all
because they obviously will not fall over. However, the likelihood of the further
deterioration of the existing buildings is an issue.

Hon P.O. Pendal: Why not show some concern for Montgomery Hall at Mt Claremont?

The DEPUlTY PRESIDENT: Order! The issue is not about Montgomery Hall, and we will
stick to the motion on the Notice Paper.

Hon JOHN HALDEN: I am not acquainted with Montgomery Hall, but I agree with the
comment you, Mr Deputy President, made. It is interesting that Hon Phillip Pendal, who is
so free with his accusations, says that the Government is breaking the law in its use of this
section of the Act. I find that hard to believe in any situation, but it is even harder to believe
since various groups and individuals have taken this matter to the Supreme Court in the past
two to three weeks and applied for injunctions on the basis that this section of the Act is
being used illegally. What has been the ruling of the Supreme Court? It has said the
applications have no foundation, and the people should go away and start again. Six or seven
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applications have been made in the past three weeks to test this matter. It is not illegal. The
Minister is not acting illegally. However, Hon Phillip Pendal, knowing full well thai that is
the case, and probably knowing these facts better than I do, does not stop his accusations.
Those are the sont of gutter tactics he likes. He likes to get down there and spread it round
because in essence he knows that there is no substance to what he is arguing.
Hon Derrick Tonmlinson: It is specific.
Hon JOHN HALDEN: It is more specific than what I have been paid the courtesy of in this
debate so far, and were Hon Derrick Tomlin son to get up, I would be only too happy to have
him comment on that.
The motion to disallow this order, and the actions of the Opposition in this place and the
other place, air clearly against the preservation of our heritage. However, other reasons
motivate the Opposition in this debate, and that is probably even more sinister than the
statements made by Hon Phil Pendal and the wailing and crying of the Opposition in respect
of this matter, and I shall deal with that later.
Hon David Wordsworth asked why do we need section 38 of the Heritage of Western
Australia Act, which overrides certain approval processes. An example which demonstrates
that clearly is that in 1990, an application which was required under section 18 of the
Aboriginal Heritage Act - the Act that was referred to by Hon Phil Penclal - took one year to
be approved. Do we have a year to consider section 18 of the Aboriginal Heritage Act?
H-on Derrick Tomlinson: If that is necessary, yes.
Hon JOHN HALDEN: It is not necessary because the Heritage of Western Australia Act
states that it is not.
Hon Derrick Tomlinson: It is necessary in the name of justice.
Hon JOHN HALDEN: There is no justice about it!

Hon Derrick Tomlinson: That is right!
Hon JOHN HALDEN: The situation is that the law is the law.
The DEPUTY PRESIDENT (Hon Doug Wenn): Order! I will not let this carry on. I will
name the next person who interjects
Hon JOHN H-ALDEN: The cries about justice are not justified. Section 36 of the Heritage
of Western Australia Act states that the power is them. Both Houses of this Parliament
approved that Act. Members opposite approved that Act. Therefore, there is no point their
claiming it is not justice. flat is just emotive drivel. It is the law. The only reason that
members opposite would now want to interfere with this process is that they have ulterior
motives. Hon Phil Pendal is smiling because he knows full well what I am coming to in my
speech. We will get to what motivates the Opposition in regard to this matter.
I turn now to what would be the effect of the disallowance of this order. I am advised that
the first consequence is that work would stop and the developer would have to go back
through the full range of authorisations. I anm advised that the delay would be in the order of
six weeks. I will explain shortly the reason that it will be six weeks. I am advised also that it
could well be that work could continue. The approvals that were given are in place, and all
that the disaflowance of the order would do is prevent the Heritage Council from giving
approvals in the future in respect of this matter. Multiplex has in place its building licence,
and development approvals have been given for the restoration of the existing buildings, for
the redevelopment, volume, size and dimens ions of the new buildings, and for the maximum
size of the car park.
Hon Phil Pendal drew on what he claimed were authoritative sources and produced a picture
of what the old Swan Brewery looked like in 1989 from the South Perth foreshore. He stated
that that photograph illustrated what would be built. However, the member is once again
wrong, but he never lets a good story be in any way hurt by the facts.
The size of the car park and the number of car parking bays has been established. I do not
know from where members opposite got those figures, but there has been extensive
consultation. There have been ten consultative meetings between the Heritage Council and
the City of Perth, in which they have agreed upon this development. There may be those
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who like mischief and intrigue, but the reality is that a consultative process exists between
the Heritage Council and the Building Management Authority, which acts as its agent in
many matters, and the City of Perth, local government authorities, and a number of other
organisations that are interested in this matter.
Were this order disallowed, there would be only a six week delay. Members opposite should
acquaint themselves with the facts about this legislation. Section 11 of the Act states that
decision making bodies are required to seek the advice of the Heritage Council in regard to a
proposed development. It is not an arbitrary thing. Decision making bodies must seek the
advice of the Heritage Council and, when they have received that advice, they must accept it
and act upon it. Section 34 of the Heritage of Western Australia Act further shows the
futility of what the Opposition is proposing to do. It states that if a decision making body
refuses an approval or consent for any work, where such work would contribute to the
enhancement of the heritage significance and conservation of that place, the owner/developer
can make application to the Heritage Council, which can give the approval without reference
to Parliament. Therefore, sections 11 and 34 of the Act will ensure that this development
will proceed. There may be a delay of six or seven weeks, but even if we accepted that this
House had the Power to Stop work on the site, the delay would be only for six or seven
weeks. I ask again, and it may be rhetorical, why would we want to stop for six or seven
weeks work that will go ahead?

Were this motion passed, we would create artificial red tape and a number of barriers over
which the Heritage Council and the developer would have to hurdle so that this matter could
be resolved. However, it will be resolved; the law of the land will ensure that that happens. I
have always shared some concerns with those members opposite who suggested, perhaps
frivolously, that these provisions could be used in a heavy-handed way, and before speaking
in this debate today - or before I thought it might be on last week - I discussed this issue with
the Minister's office and assured myself that the powers in the Heritage of Western Australia
Act have not been used capriciously or absolutely. They have been used by the Heritage
Council of Western Australia in a consultative process which has been not only extensive but
also exhaustive, in my view. I believe there is also a need for close contact and cooperation
between the relevant bodies; and the Heritage Council, to the best of my knowledge, can
already show that it has endeavoured to create that perception and process.

I turn now to the issue of car parking bays. I do not want to misquote Hon Phillip Pendal -
although I know he is prone to misquoting everybody else and to saying the half truth or
quarter truth - but I understood him to say that the development at the old Swan Brewery site
is a quarter of the size of Allendale Square but has only 366 car parking bays. He can correct
me if I am wrong. I would like him to go to Allendale Square and count the car parking bays
there, because if there are 366 1 will go tiggy. There are not 366 and there is never likely to
be. It is another red herring Hon Phillip Pendal has drawn across the path. On his formula
Allendale Square would need 2 400 car parking bays. We would have a building 30 storeys
high and would have to dig an 18 storey hole in the ground in order to provide car parking
bays. Perhaps we should do that, but the reality is that we would not and Hon Phillip Pendal
knows that. He knows the regulations do not require that, but he comes up with some
fictitious little lines -

The DEPUTY PRESIDENT (Hon Doug Wenn): Order! That remark is very
unparliamentary and I ask the member to withdraw it.

Hon JOHN HALDEN: I said 'lines", Mr Deputy President.

The DEPUTY PRESIDENT: I am sorry, I thought the member said "lies".
Hon P.G. Pendal: What did Hon John Halden say about me?

Hon JOHN HALDEN: I did not call the member a liar. I tried very hard, but I did not!
The DEPUTY PRESIDENT: Order! I am the one who interfered in the debate, and I ask
members not to follow my lead in that regard.

Hon JOHN HALDEN: I am sorry that I almost offended you, Mr Deputy President.

The DEPUTY PRESIDENT: The member will never do that.
Hon JOHN HALDEN: I work on that principle of not offending the Deputy President.
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The proposition put forward by Hon Phillip Pendal is preposterous. It is like so many other
propositions he puts forward - they are not based on fact or on knowledge, but if any sort of
comment is made anywhere he will pick it up and run with it, and spread it around; and so it
goes on.
One point which no-one has made in this debate so far - and I do not imagine that either
Hon Phillip Pendal or Hon David Wordsworth would want to make it. but it should be put on
the public record - is that Multiplex Constructions Pty Ltd must comply with any decision in
regard to these developments which is a heritage requirement. There is no way around the
requirements of the Heritage Council; they are final. So when decisions are made no
manoeuvring can occur to subvert the Heritage Council's requirements.
Another claim - and this one was not made by Hon Phillip Pendal but it is going around and I
am sure he rues not raising it in this debate - is that the Heritage Council has no expertise in
building and construction and therefore cannot give licences and overrule planning and
construction regulations, Acts, by-laws, and so on. The reality is that the Building
Management Authority is the agent for the Heritage Council in these matters. As members
would know, the BMA is the largest builder in the State; it has the largest building and
construction staff in the State, a wide variety of expertise in building and construction, and a
large diversity of staff with varying qualifications in the areas I have mentioned. All of that
would suggest that the Heritage Council is in a position to make appropriate decisions about
building and construction. As well, it should not be forgotten that the Heritage Council is, in
the case of the brewery, also able to liaise with the Perth City Council, the Department of
Aboriginal Sites, and a whole range of other organisations and people in order to come down
with a balanced and reasonable decision, and I believe that is what has happened.
I refer now to some other absolutely wild accusations. I can only say - and I often say this in
this place - that Hon Phillip Pendal should walk outside and say again the things he said
about the Minister and the decisions. He will not, because he knows that if he does he will
be sued for all he is worth, as he knows the comments about deals and about who is going to
make all this money are wrong. I will quote from a document called 'Swan Brewery
Redevelopment Project - Financial Analysis, Summary of Options" dated May 1992 and
August 1992. 1 intend, with the leave of the House, to table this document shonly, but I warnt
to refer to some assumptions and modelling in the document which clearly refute the
comments of Hon Phillip Pendal. I remind members that he said the State would lose
financially from this deal
Hon P.G. Pendal: Yes.
Hon JOHN WALDEN: To pull the building down would cost $3 million anyway. We are to
have a new building that, for 65 years, will be leased from the State and will then revert back
to the ownership of the State. Let us look at the figures in regard to certain matters. I will
try to be purposeful and very clear when giving these figures, as I understand the difficulty of
some members when I have the figures before me and they are trying to understand what I
am saying. If we assume four per cent inflation and if the premises are leased for the entire
65 years, it will take the developer 17 years to recoup his investment. He will receive a
profit at the end of the lease of $12.87 million. The State will receive in the order of
$1.4 million from taxes, and I answer Hon David Wordsworth's question by saying that the
tax effect federally is 39 per cent, as is the current taxing arrangement, and there is no
advantage. That is another wild accusation he brought into the debate.
Hon D.J. Wordsworth: I did not bring it up at all.
Hon JOHN WALDEN: Yes, the member did, and I am giving the answer. If the member
asks a question he should remember it. The State will receive $1.4 million in taxes. If the
building is on-sold - which, to the best of my knowledge, is not proposed at this stage; but it
may be, in the next 65 years - it is estimated -

Point of Order
Hon D.J. WORDSWORTH: Mr President, I am not allowed to interject, according to a
-ruling from the previous person in the Chair, but I am being misquoted.
The PRESIDENT: We have a Standing Order which suggests that the member can take
action to right that at an appropriate time.
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Debate Resumed
Hon JOHN HALDEN: I am trying to be helpful. If I have misquoted the member, I
apologise. The model figures provide for payment of 39 per cent company tax to the Federal
Government. That is all I amn saying. If a building is on-leased, there will be further taxes
paid to the State Government.

[Questions without notice taken.]
Hon JOHN HALDEN: I seek leave to table the document entitled "Swan Brewery
Redevelopment Project - Financial Analysis, Summary of Options" dated May 1992 and
August 1992.
Leave pranted. [See paper No 413.]

Point of Order
Hon DiJ. WORDSWORTH: I thought the tabling of documents had to take place at the end
of a member's speech.
The PRESIDENT: That is a different Standing Order. The member is confusing this
situation with the one where a member draws attention to a document to which a member on
his feet is referring and asks for it to be identified so that at the end of the speech he can ask
the member on his feet to table it. This is a different kettle of fish altogether.

Debate Resumed
Hon JOHN HALDEN: Thank you, Mr President. In regard to the document the House has
kindly allowed me to table, I go straight to the issues Hon Phillip Pendal has raised; that is,
finances; the fact that the State had lost and would lose money, and had entered into a deal
which was not in the best interests of the State. The document will quickly and clearly reveal
the facts, and again I say that in his speech Hon Phillip Pendal was wrong. He could not be
more wrong than he was in the speech he gave, but I have not yet finished.
I want to talk now about what this development means for the State. Currently Multiplex
Constructions Pty Ltd is spending $1 million a month on the project and it is estimated it will
cost some $40 million for the restoration and refurbishing of the heritage buildings on the
site. The buildings and the land will remain in Government ownership throughout the
65 years of the lease, and at the same time the public asset will be fully restored at no cost to
the taxpayer. As I said before, even if this building were to be demolished, as members
opposite wish, the cost to the taxpayer would be significant. I think I said earlier that it
would be $8 million, but I stand corrected; I think it would be in the order of $3 million.
The calculations in the document I have tabled were prepared by the Building Management
Authority, the Treasury, the Valuer General's Office and a private commercial consultant,
and indicate that the company can expect an estimated return of approximately $25 million,
or $384 000 annually, in present dollar terms, over the 65 years of the lease. That is not an
outrageous profit; it is not extravagance; it is hardly a deal into which the Government has
&ntered for the benefit of Multiplex. These are very modest returns on an investment of
$40 million. I challenge Hon Phillip Pendal, who comes in here and maligns everybody's
reputation, and sprays any fact he can find, to refute the figures. Of course, he will not,
because he cannot. He will not, and that will be the best contribution he has made to this
debate.
It should be said that Multiplex is not likely to receive any return on its investment for the
first 20 years of its investment. Yet again, Hon Phillip Pendal alluded to the fact that John
Roberts and Multiplex had done an absolute wonder deal and that the Government had
missed out, but the facts do not suggest that. I know Hon Phillip Pendal does not like the
facts, but this will not result in a great return for John Roberts or Multiplex and it is likely
that in the first 20 years there will be no return on their money. I might add that the 20 year
figure is based on the rental the company is likely to receive for the lease of office space, the
restaurants, and car parking facilities. So H-on Phillip Pendal should not come back in this
debate and allege we are missing anything out, because we are not. As be thumbs through
the document - and I will explain it to him later because I know I will need to do that - he
will see that the figures are open and there for people to pore over and make their own
interpretations.
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Hon D.J. Wordsworth: You said all this about Midland Junction.
Hon JOHN HALDEN: I did not say anything about that. Again I refute the accusations, and
by deed this Government refutes the accusation that there is some secret deal. Of course, it is
convenient for members opposite to allege that all sorts of things have happened and to say
that this is another example, but we will come to why they say those things in a moment.
Hon Derrick Tomlinson: Table the documents and prove it.
Hon JOHN HALDEN: The documents are tabled. The analysis that has been prepared also
assumes a far more buoyant market than is currently the case. These figures are costed out
on square met rental values of between $200 and $300. Anyone who cares to know would
know very quickly that currently on the Terrace the going rate is about $100 a square metre,
with long-term rent-free periods.
A Government member interjected
Hon JOH-N HALDEN: A colleague tells mec that that is cheaper than in Bunbury, and that
may well be so.
These figures have been calculated, and again Hon Phillip Pendal has it wrong. When
members vote on this matter they can either accept the good advice of whomever it was who
told Hon Phillip Pendal, or they can accept far better advice from a range of people whose
reputations Hon Phillip Pendal no doubt wiUl, in his response, try to impugn as well. Any fair
minded person would expect the company to receive a return on this investment for restoring
one of the State's most important heritage buildings - the only building to have a permanent
heritage listing. Undoubtedly, this lease arrangement with the public asset also involves
significant financial benefits to the State: The return to the State from the arrangement with
Multiplex will be in the order of $39 million to $48 million in current terms. The benefit of
the lease is with the Government. As members opposite paw through the document they will
quickly see that what I say is true. Members must remember that in 65 years' time the
restored heritage building will be given back to Government and public ownership.
Hon David Wordsworth mentioned the cycleway at this site being too narrow. However, it
will be no narrower under this proposal than it is currently.
Hon Doug Wenn: He said that they wanted to close it off!
Hon JOH-N HALDEN: We will come to that. The current definition of the distance from the
corner of the building to the river will not be altered by the development. That has been the
situation during the past 100 years, and nothing will change. Mr Wordsworth then caught
the Pendal disease and decided to exaggerate by suggesting that the cycleway would be

-closed. The Leader of the Opposition agreed with him. However, we all know that that is
another furphy. This is a commercial proposal to which public access is vital.
Mr Wordsworth then asked how the buses and taxis would stop at the development. I
suggest that the member look at the map.
Hon N.F. Moore: Is that the part where you fill in the river?
Hon JOHN HALDEN: No, we will not fill in the river.
The DEPUTY PRESIDENT: Order!
Hon N.F. Moore: Can you give us a guarantee?
Hlon JOHN HALDEN: The member has my guarantee.
Hon N.E. Moore: There is a rumour going around that you will fill in the river.
Hon JOHN HALDEN: It is wrong. It was probably started by Hon Phil Pendal.
Hon N.F. Moore: It was not started by him.
Hon JOHN HALDEN: The map shows that there is taxi and bus access. I have measured
the map with a ruler - excuse me if I am wrong to a certain degree - and the distance involved
in this access must be 45 metres or 50 metres.
Hon D.J. Wordsworth: Do you think they will link in and out on the same road?
Hon JOHN HALDEN: I suggest that the member look at the map; if he were to do so he
would not ask such questions. The issue of buses and taxis having access has been resolved.
It is another furphy presented by members opposite.
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Hon DiJ. Wordsworth: By the Perth City Council planners, as it happens, as the member
would know if he read his newspapers.
Hon JOHN HALDEN: Do they want a slip mad? I am happy to accept what the member is
saying. It probably was the Perth City Council which made the suggestion, which proves the
point that the arrangement between the Heritage Council and the PCC has not been
overridden by section 36 of the Act in this order.
Hon Peter Foss: Oh, no?
Hon JOHN HALDEN: They have worked constructively together not to go through the red
tape.
Hon D.J. Wordsworth: Everybody else must go through the red cape.
Hon JOHN H-ALDEN: This building is decaying by the second. Why has the Opposition
decided to attack orders associated with the first permanently appointed building on the
heritage list? I alluded in earlier comments to the fact that the old Swan Brewery had some
symbolism which the Opposition could use leading up to the next State election. The project
will provide jobs; that is, 250 jobs on site and an estimated 1 000 jobs created indirectly.
Unfortunately, members opposite, in the most cynically motivated exercise - as they now
smile - are placing red tape around this development so that jobs are not created by February
of next year. Members opposite want to ensure that people who are unemployed remain that
way, and that investment does not cake place in this State.
Several members interjected.
Hon JOHN HALDEN: I remind members opposite of the encouraging words of the Leader
of the Opposition in this place.
Hon Derrick Tomlinson: Build new schools and sewerage pipes!
Hon JOHN HALDEN: The member should settle down. He can get into his sewerage at any
time; Phillip is with him.
In his Budget reply the TLeader of the Opposition said, at least a dozen times, "We are about
jobs, jobs, jobs." Do members remember that?
Hon Peter Foss: You are about donations, donations, donations.
Hon JOHN HALDEN: Here we go; Foss is in the gutter now.
Hon P.O. Pendal: What about satchels?
Hon Peter Foss: And brown paper bags.
Hon JOHN HALDEN: Members opposite have made their comments, but they should show
me one fact regarding this development to which those accusations apply. Hon Peter Foss
should go outside and make those comments.
Hon Peter Foss: Why did you not open up the tender publicly?
Hon JOHN HALDEN: Why does the member not make his statements outside this place?
The DEPUTY PRESIDENT: Order! The number of interjections is getting out of hand. I
suggest members stop interjecting and I urge the Parliamentary Secretary to direct his
comments to the Chair.
Hon JOHN HALDEN: The Liberal Party calls for 'jobs, jobs, jobs", but the reality is that it
creates barriers, barriers, barriers. Members opposite will use tactics involving statements
which have no authority and which are factually incorrect. It is about political opportunism.
it is about stopping development. It is about making sure that in February of next year their
political chances will be improved. Undoubtedly, people know the political realities.
However, the Opposition is failing in this matter because the money is being invested, the
jobs are being created and the foreshore - the site of this development - is being cleaned up.
They want to ensure that the Port Kennedy project does not go ahead. Members opposite are
not about jobs; they are about political opportunism. In this Chamber, within the past two
weeks, the Opposition has manifestly rorted the system for its political ends.
Hon N.F. Moore: Absolute rubbish!
IHon JOHN HALDEN: We have not seen this in a cruder form in this House. The political
opportunism is the reality of this matter, as with others.
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Hon £3J. Chariton: I wish we were as good at political opportunism as you are.
Hon JOHN HIALDEN: Any time the member wants to talk to me about political
opportunism, he may; however, perhaps he should talk to Hon Phil Pendal.
Several members interjected.
Hon JOHN HALDEN: The reality is that this matter will be delayed for a maximum of six
weeks. Why would members opposite want to do that? Is my proposition wrong regarding
the Opposition's political opportunism? No answer is forthcoming; members opposite are
silent. The rules in this matter -
Hon E.J. Charlton: You are changing the rules of the game to suit the activity.
Several members interjected.
Hon JOHN HALDEN: People have tested that in the Supreme Court on numerous occasions
during the past three weeks. Legally, the runs are on the board. This House passed the
Heritage of Western Australia Act, under which the Minister for Heritage and the Heritage
Council are acting. We do not need the Opposition's rhetoric on this matter - it is not
appropriate. We do not need the Leader of the Opposition giving a dissertation on political
opportunism. This is about honesty, honesty, honesty and let us create -

Hon N.F. Moore: You would not know it if you fell over it.
Hon JOHN HALDEN: That is not true; it is most unfair for the member to make suggestions
like that.
Hon N.F. Moore: You make the New South Wales right look like a Sunday school picnic!
Hon JOHN HALDEN: That is a compliment. The accusations are getting better!
If members opposite think the people of this State will be fooled by their game plan of using
families' livelihoods as a tactic, they are wrong. Members opposite should expect
Government members to yell out the facts, because no Government member has spread as
many half truths in this place as members opposite have done in this debate.

Sitting suspended from 6.00 to 7.30 pm

Hon JOHN HALDEN: Hlon Philip Pendal raised issues concerning the financing of this
project and the car parking arrangements. Quite clearly, the facts indicate that he was wrong.
He said that the Government's handling of this matter was illegal and that the Minister had
acted inappropriately. Quite clearly, he was wrong. He said that Multiplex Constructions
Pty Ltd would be a big winner from the project. Quite clearly, he was wrong. He impugned
the reputations of John Roberts and of the Minister. Again, he was wrong. He further
suggested that the Government had done something wrong. On the basis of the evidence
before the House he was wrong. He also impugned the reputation of the Valuer General. He
was wrong to do that.
This matter is political. It is about whether the Opposition wants this Government to
preserve a heritage building in perpetuity for the people of this State and whether a mix of
approximately 1 250 jobs should be created directly and indirectly. I have said before that
the Opposition is showing political opportunism at its most vile extent. Members opposite
should be deplored by the public and by those who would not benefit from the jobs of which
this motion to disallow the order would deprive them. It is only a matter of time before the
actions of members opposite become so transparent that the people of Western Australia will
see their political motives and the vileness with which they have acted in this debate. There
can be no clearer comment about their duplicity in this matter than the claim by the Leader of
the Opposition that the Oppositions's main political objective is jobs and more jobs. Despite
its being given the opportunity to provide just that, along with the other associated benefits,
the Opposition has made every effort imaginable to stop that for one very simple reason: It
cannot stop this development in perpetuity nor in the long term; it can only stop it for six
weeks.
As I have said before, sections 11I and 34 of the Heritage of Western Australia Act make it
very clear that the Heritage Council can insist on the project's continuing. It is seemingly
legay arguable that were this order disallowed, Multiplex could continue with the licence it
already has. If members opposite did not know that, they should be very clear that that is the
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implication of this order. This is not a debate about the heritage value of the old Swan
Brewery; that matter is resolved. The brewery is permanently on the heritage list. Multiplex
Constructions is committed to the project. What is not present is the commitment by the
Opposition to the creation of jabs through this project and to the preservation of the first
building placed permanently on the heritage list. Members opposite have shown
unbelievable duplicity by their comments about cycle ways. They were red herrings in the
debate. Remarks made earlier that there would be insufficient parking for taxis and buses
were also red herrings. None of those statements contained one iota of truth. As I said
before, the buildings are already in place. The access way between the buildings and the
river have been fixed for a century and there is no likelihood that that will change.

I refer now to rental payments.

Hon P.O. Pendal: I was hoping you would do that.

Hon JOHN HALDEN: I am only too happy to be of support to the member.

Hon Peter Foss interjected.

Hon JOHN HALDEN: Hon Peter Foss is such an expert on anything, we would be delighted
to hear his opinion. Hon Philip Pendal alluded to the fact that rental payments to be made by
Multiplex were negligible or indeed amounted to nothing. In years one to seven they will, of
course, be nil. In years eight to 10 rental will be $50 000 per annum.

Hon Peter Foss interjected.

Hon JOHN HALDEN: If Hon Peter Foss had heard the rest of the speech he would
understand it, but to come in now is too late. In years I11 to 15 rental will be $80 000 per
annum; in years 16 to 25 rental will be $110 000 per annum; in years 26 to 30 it will be
$140 000 per annum; and in years 31 to 65 the rental will be 10 per cent of rental income.
Those amounts are based on some quite high rental valuations.

Hon Peter Foss interjected.

Hon JOHN HALDEN: Hon Peter Foss did not hear the first part of the speech. He should
have been in here for all of it; he cannot come on the field as a reserve.

Hon Peter Foss: I was here.

Hon JOHN HALDEN: We want the first 18; not the reserve.

Hon D.J. Wordsworth: Is that why you wear a jumper?

The DEPUTY PRESIDENT: Order! Could we stop the cross-Chamber inteijections and
listen to the Parliamentary Secretary.

Hon JOHN I{ALDEN: I am delighted to re-acquaint Hon Peter Foss with the facts,
something in which members opposite so irregularly want to be involved. Based on the
calculations which I have laid on the Table tonight Multiplex can expect an estimated return
of approximately $25 million or $385 000 annually in present terms over the 65 years.
The scaremongers opposite are saying that Mr Roberts must be shaking in his boots. He
would rather deal with the Government than with the Opposition, because the Opposition
cannot add up. Members opposite may not like it, but the realities of this project are very
clear and simple: It is about a political motive; it is about whether we want 1 250 jobs in this
State; and it is about $40 million worth of investment.

Hon Derrick Tomlinson: Build some schools.

Hon JOHN HALDEN: If we have this development we may be able to do more of that.

Hon Derrick Tomlinson: Upgrade our hospitals.

Hon JOHN HALDEN: The Government is doing these things.

If this motion were rejected the Opposition would stand condemned on the very issues the
Leader of the Opposition raised. I know he is a man of great principle and I expect to be
standing on the Opposition's side of the House with him when we divide on this motion.
HON P.C. PENDAL (South Metropolitan) [7.41 pm]: What a defence of this project! Had
the Parliamentary Secretary been defending Ned Kelly he would have been dead a year
before Glenrowan! If that is the best he can say in the Government's favour -

4985



Hon Graham Edwards: He left you standing.
Hon P.G. PENDAL: If I were the Minister for Police I would stick to what I know.
Hon Graham Edwards: You don't know too much and that's why you have been forced out
of this Chamber on the run. You cannot handle blokes like Mr Halden.
The DEPUTY PRESIDENT: Order!

Hon Tom Stephens: He has been on the magic mushroom!
The DEPUTY PRESIDENT: Order! Hon Tom Stephens wvill come to order. The debate is
coming to a conclusion and I suggest we hear Hon Phil Pendal with the minimum of
interjections.
Hon P.C. PENDAL: I intend to be brief. The first thing the Parliamentary Secretary did
prior to the dinner adjournment was to confirm the possibility of the old Swan Brewery site
being on-sold.
Hon John Halden: I do not deny that.
Hon P.C. PENDAL: What I did not hear from him - he may not be privy to this
information - was whether it had already been on-sold. For the record, his silence indicates
to me that the Parliamentary Secretary does not know.
Hon John Halden: You will make up another story about that.
Hon P.G. PENDAI,: We have established that there is a possibility that this site will be on-
sold, if it has not already been.
Hon Doug Wenn: Name your reliable source.
Hon P.C. PENDAL: The reliable source is the Parliamentary Secretary who is sitting next to
the member who interjected. The words of the Parliamentary Secretary prior to the dinner
adjournment were that if the site were to be on-sold conditions would be attached.
Several members interjected.
The DEPUTY PRESIDENT: Order! The cross-Chamber interjections should cease and the
member on his feet should address his comments to the Chair.
Hon P.G. PENDAL: The second thing the Parliamentary Secretary confirmed to us tonight
was the Opposition's worst fear about the figures I dealt with in the debate on Thursday last
week. I said on that occasion that the rental, vis a vis what is being charged up the hill at
Kings Park where the developer is paying for everything, presented the scenario that this
brewery site was a giveaway to Multiplex Constructions Pty Ltd - it was a steal, a gift.
We have had it confirmed out of the mouth of the Minister for Heritage who released this
document I have in my hand in the Legislative Assembly today - it was also tabled in this
place this afternoon. The figures I will refer to are not the figures 1 mentioned last Thursday,
but the scenario is worse. The annual return to the State by way of rental payments will be
nil from years one to seven. From years eight to 10 the State will receive $50 000 per
annum. We have to wait eight years before the Government starts getting a miserable
$50 000 a year. The same figures show that between years I11 and 15 the rental will
skyrocket to the fantastic amount of $80 000 a year.
Hon Tom Stephens: How much will they get under your scheme?
Hon P.C. PENDAL: The Government's figures show that from year 16 to year 25 the
Government will get savage with Multiplex and will start to drive a hard bargain. In the year
2008, 16 years from now, the Government will receive $110 000 from Multiplex -

Hon Tom Stephens: And a building.
Hon P.G. PENDAL: - for seven restaurants. In 26 years from now - 2018 - the rental will
increase to the astronomical figure of $140 000 a year. In other words, in the year 2018 each
restaurant will pay a rental of $20 000.
Hon Mark Nevill: I would lease it for a peppercorn to save it.
Hon P.G. PENDAL: Would the member do that?
Hon Mark Nevili: Yes, I would.
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Several members inteijected.
Hon P.G. PENDAL: Under the notes for "Summary of Options" dated August 1992 in the
document tabled by the Minister for Heritage the other part of the Government's savage
bargain is outlined.
I said on another occasion that Mr Robents was perfectly entitled to get the best deal he
possibly could. That is the reason be must be sitting home tonight saying that the Labor
Parry members are as dumb as they come because this document says char the rental is net of
outgoings and maintenance and is adjusted for occupancy rates. In other words, if there is no
occupancy, no rent will be paid. It could be worse. If we add up all those figures between
now and the year 2022 the State Government will have earned the enormous sum of
$2.3 million on present day values.
Several members interjected.
The DEPUTY PRESIDENT: Order! The cross-Chamber debate by way of interjection is
very interesting, but we have had enough of that.
Hon P.O. PENDAL: We could spend the night - perhaps we will on another occasion -
discussing the contents of this document and, because I have promised to be brief, I will not
refer to it again.
The third point I remind the House is that we are dealing with a major Government asset that
never went out to tender. I refer to what may be the one valid point of the Government's
argument and, indeed, Mr Roberts' argument. The Opposition is not in the business of
disadvantaging him unnecessarily. The Parliamentary Secetary told the House that the
Government is concerned about jobs. The Minister for Heritage has said exactly the same
thing. I challenge the Government to call a halt to the development on this site and to make
an alternative arrangement with Mr Roberts and Multiplex and let them take the contract for
the restoration of Montgomery H-all at the old Swanbourne Hospital. That will provide all
the jobs required. The Opposition makes that offer to the Government tonight. It should
renegotiate tomorrow with Multiplex Constructions Ty Ltd, and it would not hear anything
from me other than congratulations. If there were to be 200 jobs in the redevelopment of the
Swan Brewery, transfer the jobs either to Montgomery Hall at Swanboumne Hospital, an
important heritage project, or do as suggested by Hon Derrick Tomlinson by interjection a
moment ago and allocate a further $ 10 million, $20 million or $40 million to upgrade old
schools in Western Australia. No jobs would be lost if the Government accepted that offer.
Hon Mark Nevill: You would not bulldoze the buildings?
Hon P.G. PENDAL: No, because the Government never knew Montgomery Hall existed
until the Opposition stirred the possum 15 or 18 months ago. The Government can negotiate
a deal with Multiplex, but it must call public tenders so that everyone is on an equal footing.
Hon Mark Nevili interjected.
Hon P.C. PENDAL: I am confident enough to say that I am speaking as the Opposition
spokesman on heritage matters, and I have sufficient faith that my colleagues would back me
in order that no-one lost his job.
Members tonight witnessed the extraordinary circumstance before the dinner adjournment of
the Parliamentary Secretary being irritated that no-one had raised the latest rumnour in this
House. Having berated the Opposition for allegedly relying on rumours, he whinged that no-
one had raised the rumour that the Heritage Council is not a competent body to assess the
matter. He cannot have it both ways, and say that it is rough when the Opposition will not
raise rumours. How absurd. No defence has been put forward today. Members opposite
know the Government is on the back foot over this issue. On 28 July this year Mr Roberts
came to see me after I had announced on behalf of the Opposition, with the blessing of my
leader, that the Opposition would move this disallowance. Mr Roberts knew from about
20 July that the Opposition would ta-ke the action it has taken today. He telephoned and said
he had heard I was a reasonable man.
Several members interjected.
Hon P.G. PEND)AL: I decided to mention that because I thought Government members
would find it amusing. Mr Roberts and I had an amicable meeting in Parliament H-ouse and
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he showed me material relating to the heritage projects with which he had been associated.
They are top grade heritage restorations.
Hon Mark Nevill: Which ones?
Hon P.G. PENDAL: I will not go through them; Mr Roberts has a large book full of colour
photographs of the projects, of which he is clearly very proud and with good reason. I told
him at the end of our amicable meeting that I would report to my colleagues on the meeting
but that he had not put before me anything to persuade me that the Opposition's position was
other than correct. We parted on amicable terms.
Hon D.J. Wordsworth: Did Mr Roberts have a model of the brewery site and his proposals
six months ago?
Hon P.G. PENDAL: I did not ask him about that but, had I known it existed, I would have
asked him because I would like to know the truth of the Government's plans with regard to
this massive car park, which will not go ahead if the Opposition has anything to do with it.
Mr Roberts was under no illusion; he put in the bulldozers, trucks, staff, resources and the
nice red tiles, knowing that the Opposition would do its duty. It is the Opposition's duty to
scrutinise very carefully any move to give away public assets. We are going through that
with the Port Kennedy project and the publicly owned asset which the Attorney General,
along with the Valuer General, would have us believe has no value. I ask the House to do its
duty and disallow this heritage order, to make sure that the proponent in this case must do
what every other ordinary mortal in Western Australia must do; that is, go through the
normal planning process. Nobody has put forward goad reason why this project should be
exempt or has indicated that there is some strength or urgency attached to the whole deal. I
ask members to vote in favour of the motion to disallow the heritage order.

Division

Question put and a division taken with the following result -

Ayes (13)

Hon J.N. Caldwell Hon Murray Montgomery Hon Derrick Tomlinson
Hon George Cash Hon N.!'. Moore Hon D.J. Wordsworth
Hon Reg Davies Hon Muriel Patterson Hon Margaret McAleer
N-on Max Evans Hon P.G. Pendal (Teller)
Hon Peter Foss Hon ROG. Pike

Noes (12)
Hon I.M. Berinson Hon B1. Jones Hon Doug Wenn
Hon Kim Chance Hon Garry Kelly Hon Fred McKenzie
Hon Graham Edwards Hon Mark Nevill (Teller)
Hon John Halden Hon Sam Piantadosi
Hon Tom Helm Hon Tom Stephens

Pairs

Hon P.H. Lockyer Hon TOG. Butler
Hon W.N. Stretch Hon Cheryl Davenport
Hon Rarry Mouse Hon Bob Thomas
Hon E.J. Charlton Hon Kay Haitahan

Question thus passed.
STANDING COMMITTEE ON LEGISLATION - PORT KENNEDY

DEVELOPMENT AGREEMENT BILL
Report Tabling - Extension of Time

HON GARRY KELLY (South Metropolitan) [8.00 pm] - by leave: I am directed to report
that the Standing Committee on Legislation has resolved that the time in which it has to
report on the Port Kennedy Development Agreement Bill 1992 be extended from
23 September to 20 October 1992. 1 move -

That the report do lie upon the Table and be adopted and agreed to.
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Question put and passed.
[See paper No 414.]

MOTION - ABORIGINAL LEGAL SERVICE
Summons to Produce Documents - Correspondence Read by President, Select Committee

Referral
On motion, without notice, by Hon George Cash (Leader of the Opposition), resolved -

That the correspondence read by the President at the commencement of today's
sitting relating to an order of the House requiring the Aboriginal Legal Service to
produce certain documents be referred to the Select Committee of this House already
appointed to inquire into associated matters.

CRIINAL LAW AMENDMENT BILL (No 2)
Recommittal

On motion by Hon JSM. Berinson (Attorney General), resolved -

That the Bill be recommitted for the purpose of reconsidering clause 9.
Committee

The Chairman of Committees (Hon Carry Kelly) in the Chair; Hon J.M. Berinson (Attorney
General) in charge of the Bill.
Clause 9: Section 20 amended -

Hon J.M. BERINSON: I moved for the recommittal in order to rectify a drafting error which
emerged during further checking of the Bill over the last couple of days. Members may
recall that during the Committee stage I moved an amendment to include a definition of the
term 'Pit-release period". That was agreed to, but unfortunately the further amendments for
which the definition was intended were not on the circulated papers. It is necessary to add
the words "or pre-release period" in two places, both of which are on page 6 of the Bill, at
lines 25 and 27 respectively. I move -

Page 6, line 25 - To insert after "period" the words "or pre-release period".
Page 6, line 27 - To insert after "period" the words "or pre-release period".

Hon PETER FOSS: I cannot see how the Attorney General and I overlooked this small error.
Its having been drawn to my attention, I agree with the proposed amendments.
Amendments put and passed.
Clause, as further amended, put and passed.
Bill again reported, with further amendments.

LEGAL PRACTITIONERS AMENDMENT (DISC IPLINARY AND
MISCELLANEOUS PROVISIONS) BILL

Committee
The Chairman of Committees (Hon Carry Kelly) in the Chair; Hon J.M. Berinson (Attorney
General) in charge of the Bill.
Clauses 1 to S put and passed.
Clause 6: Section 4 amended -

Hon J.M. BERII4SON: I move -

Page 5. lines 18 to 22 - To delete "The chairnan of the Board shall be appointed by
the Attorney-General from amongst the members of the Board, and the Board may
appoint one of its members to be the deputy chairman" and substitute -

The chairman and the deputy chairman of the Board for the time being shall
be appointed by the Board from amongst its members

The Bill as originally drafted provided that the chairman of the board should be appointed by
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the Attorney General and that the board appoint one of its members to be the deputy
chairman. Hon Peter Foss argued in the second reading debate that both the chairman and
deputy chairman should be appointed by the board. The Government agrees with that
proposition, and the amendment will achieve that end.
Hon PETER FOSS: As indicated by the Attorney General, I suggested this amendment, and
I welcome the Government's acceptance of my suggestion. H1istorically, the Attorney
General had a close connection with the Banristers Board and was always the chairman, but
for some years now, and at least since the time of Hon Ian Medcalf, that has not been the
ease. In view of the changes to the profession, it is important that the profession elect its
own chairman and deputy chairnan.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 7 and 8 put and passed.
Clause 9: Sections 25, 2SA, 26 and 27 repealed, and new sections substituted -

Hon PETER FOSS: I move -

Page 7. after line 19 - To insert a new section 25 as follows -
Code of Ethics

25- (1) The Law Society of Western Australia Inc may by publication
in the Gazette issue codes of ethics for the practice of law and the
conduct of legal practitioners and the Bar Association of Western
Australia Inc may in addition, by publication in the Gazette, issue
codes of ethics for the practice of law and the conduct of practitioners
by persons who conduct themselves only in the practice of a barrister.
(2) A code of practice may by publication in the Gazette be amended
or revoked and replaced by a new code.
(3) A code of practice may adopt wholly or partly any standards,
rules, code, or. other provisions published by some other body and may
adopt them -

(a) with or without any amendment or modification; or
(b) as in force at the time of adoption or as amended from rime
to time.

(4) A breach of the code of ethics may of itself constitute
unprofessional conduct but shall not be the only basis upon which
unprofessional conduct may be asset-ted.
(5) A code, or any amendment, revocation or replacement shall be a
regulation for the purpose of section 42 of the Interpretation Act
0184). 1

This amendment arose out of a suggestion made in the Legislation Committee by a
concerned member of the public who suggested to the committee that the code of ethics
should be legally binding on members of the profession. We must recognise that this Bill is
intended to deal with some of the complaints that have been made about the discipline of
lawyers, but, in general, the Bill merely places in a more proper form what has been the
practice of the Banristers Board and of the Law Society of Western Australia for some time,
and although some of the areas have been dealt with by the addition to the disciplinary
tribunal of a member of the public, there has not been a wholesale attempt to meet the
disquiet that exists in the community with regard to the conduct and discipline of lawyers.
The problem is that although lawyers might have a code of ethics - and it may be possible to
work out that one can ask the Law Society if it has a code of ethics and obtain a copy of it -
the suggestion was that first of all it should be in legislation so that the public are aware of
the possibility of a code of ethics; secondly, that the code of ethics, once published, should
be of statutory effect and available to the public. That suggestion was taken up and put to the
representative of the Law Society who attended the hearings of the Legislation Committee.
The Law Society was prepared to accept the idea provided it did not prevent it from making
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a code of ethics - it was against the Government's making a code of ethics. In that respect of
course that is the Opposition's point of view. We believe that there should be self-regulation
by professions, not regulation by government. That is consistent with our view. The Law
Society felt it would be acceptable provided it was something it were able to do for itself.
Accordingly, it was the report of the committee that such an alteration could be made. That
is the amendment I have moved.
What purports to be a submission by the Law Society of Western Australia and the Western
Australian Bar Association on the Bill has appeared after the report of the committee. I will
not go into great detail why perhaps that does not represent entirely what is the situation,
because I understand it does not represent the appropriate view of the Bar Council.
Therefore, I would like to take the position that in the interests of the public this is what we
believe should be moved. It was suggested by the inquiry into the Bill before the Legislation
Committee, and this is what we believe should be the case.
Hon J.M. BERINSON: I confess I am rather surprised to hear Hon Peter Foss talk about
views that have been put to both the Government and the Opposition in terms of their
"purporting" to come from the Law Society and the Bar Association. My understanding is
that it does represent the view of a joint meeting of the Law Society and the Bar Association;
indeed I have a letter from the Executive Director of the Law Society, dated 1 September
1992, in the following terms -

I have attached comments prepared as a result of a joint meeting of the Law Society
of Western Australia and the WA Bar Association which I attended yesterday.
It would be appreciated if you would take these views into account when the above
Bill is debated in Parliament.
Please do not hesitate to contact me if you have any queries on matters that are raised
in the attached report.

The letter is signed by Mr Peter Fitzpatrick, the Executive Director of the Law Society. As it
happens, it does not matter for present purposes where the authorship of the submission lies,
as it represents the Government's views in any event. Nonetheless, it would be helpful to
summnarise the position in the terms used by Mr Fitzpatrick. He writes in his submission -

The Standing Committee recommends that a new Clause 5 should be included in the
legislation to establish a provision for the recognition of a Code of Ethics which may
be published by either the Law Society of Western Australia or the Western
Australian Bar Association OIne).
The Professional Conduct Rules of the Law Society and the Rules of the Western
Australian Bar Association do not have any statutory force at the present time.
Our joint view is that there should be no change to the present position. The Rules of
both associations are applied by the Banristers' Board in the conduct of any inquiry
by the Complaints Committee or Disciplinary Tribunal They are generally regarded
as a standard for the conduct of "right minded" practitioners and any breach of the
Rules is generally treated as unprofessional conduct.
If the legal profession is to continue to be self-regulatory we can see no reason to
change the present situation by giving legislative force to rules that are in the above
sense already binding on the profession.

Two brief comments might be made about the proposition from the Legislation Committee to
refer to the code of ethics in this legislation and also to have them gazetted. The first
comment is that the proposed amendment has the disadvantage of intruding into the code of
ethics process. The second comment is that there is no compensating advantage to justify
that intrusion. The reason for that emerges from the Law Society's view which I have
quoted, and it makes clear that proposed section 25(4) does no more than reflect current
practice. The subsection to which I have referred reads -

A breach of the code of ethics may of itself constitute unprofessional conduct but
shall not be the only basis upon which unprofessional conduct may be asserted.

It is the practice of the Banisters Board to take the existing code of ethics into account on
that basis and there is absolutely nothing to suggest that that practice would not continue
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within the new framework that the Bill will create. The long and shunt of it is that the
inclusion of the code of ethics achieves nothing. We have often said here that we should not
have legislation for its own sake. We would be into that business if we were to include this
provision, and thereby do nothing more than reflect the position adopted now by the
Banristers Board and the undoubted position that would apply with the new disciplinary
framework.
There is another important argument against the amnendment, and this comes back to my
earlier comment about intruding into the process. Hon Peter Foss quite properly talked about
the desirability of self-regulation, and the code of ethics of the Law Society is certainly an
expression of that. The intrusion comes as a result of proposed section 25(5), which has the
effect of making the code of ethics, and any subsequent amendment to the code of ethics,
subject to disallowance by either House of Parliament. That is inconsistent with the
professionalism of lawyers, and in that sense it would really be a retrograde step to have the
current, entirely self-regulatory system embodying the code of ethics made subject to a veto
by others.
Hon Peter Foss: If the provision were to go in, would you prefer it with that subsection in or
out?
Hon L.M, BERINSON: I would prefer it without subsection (5) in the interests of self-
regulation.
Hon Peter Foss: I do not have a problem with subsection (5) not being in.
Hon J.M. BERINSON: I have a problem with subsection (5) remaining, and to the best of
my knowledge it would be a provision that is not reflected in any other professional conduct
rules. However, I immediately agree that the amendment would be better without the
disallowance provision. The problem is that it would not be much better, because under
those circumstances it would seem to be left with no point at all. Why, under those
circumstances, would the Parliament want to apply itself to the code of ethics at all? Why
should we say that the code of ethics may be taken into account when that is what happens
already, and what would undoubtedly continue to happen? Without subsection (5) we are
left without any realistic point to the amendment. Although I welcome the indication by
Mr Foss that he would be prepared to see subsection (5) go, that in fact strengthens the
argument that the whole of this amendment is misconceived when we remember what this
Bill is all about and what the self-regulatory capacity of the legal profession should continue
to be about.
Hon PETER FOSS: I seek leave to alter my amendment by deleting subsections (3) and (5).
Leave granted.
Hon PETER FOSS: I am certain that the legal profession can see no benefit in subsection
(5). However, one of the important things for the public is for them to know the rules that
govern lawyers. That was the complaint that the committee had. We must look at the
public's side. I fully understand and accept the argument of the legal profession, but the
public need to know there is a code of ethics. Secondly, the public wish to have access to
that code of ethics so when they make their complaints to the disciplinary tribunal they are
on sound ground. The particular complaint that came to the committee was that, even though
the Banisters Board knows the basis of the code, not all lawyers seem to know that. In
disputes with their clients, lawyers have said that the code of ethics has no statutory force
and that their clients have no grounds for complaint. We want life to be made easier for the
client. Complaints against lawyers are unique. In complaints against doctors, the doctors
probably know as much about the law as the complainants. The difficulty in the case of a
member of the public dealing with a lawyer is that one has a substantially different status. It
will not hurt the legal profession to publish its code of ethics in the Government Gazette. It
certainly will not have any lessened effect for the Banristers Board. What would be most
useful for members of the public is for the code of ethics to be published in the Government
Gazette and to be statutorily binding on all members of the legal profession. The legal
profession may understand the finding of the court in that well known case Re A Practitioner,
that it may not make a great deal of difference in law, but the practical effect as it concerns
the public is a significant one. For that reason I believe that this amendment should be made.
Hon J.M. BERINSON: If the argument is based on the public's need to know, the public
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would be better served by their ability to inquire of the Barristers Board and the tribunal
rather than going to the Government Gazette.
Hon Peter Foss: It is a notice of legal effect. How do they know that Re A Practitioner
applies?
Hon J.M. BERINSON: I do not think the public really goes to the Legal Practitioners Act to
establish that. I have had many such complaints coming through my office, indirectly, even
though I do not have a personal role. I refer people either to the Law Society or to the
Banristers Board. I cannot recall an occasion when somebody who was disaffected with the
services of a lawyer has come to me and said, 'This lawyer hasn't met the requirements of
the Legal Practitioners Act and/or the Law Society's code of ethics and/or some other
requirement." The person has stated what his experience has been with the lawyer, that ir is
wrong, unfair and oppressive and, usually, too expensive, and that I should do something
about it. That is the basis upon which people operate and the only practical basis upon which
they can be expected to operate. Having said that, I do not think I can add too much to my
earlier comments other than to say that, with the deletion of proposed subsections (3) and (5),
the amendment will have even less point to it than it stanted with.
Hon PETER FOSS: It is clear in the drafting, which was taken from the Nurses Act, that in
proposed subsection (2) where it states that the code or practice made by publication in the
Government Gazette be amended or revoked and replaced by a new code, it means that that
may be done by the Law Society or the Banisters Board, as the case may be. The same
people who make the code also may vary it.

Hon DERRICK TOMLINSON: The argument of self-regulation of the profession is a well
respected principle to distinguish what a profession is. It used to be argued that every
profession had self-regulation and that, hence, the medical profession and the law profession
were self-regulating professions. For those outside the profession the code of ethics which
governs the profession is bound up with a degree of unjustified mysticism. It is unjustified
because it is seen to be something known only to those who are members and is wrapped up
in jargon; it almost assumes a holy status.
Hon J.M. Berinson: Neither its contents nor its language will be changed by its publication
in the Government Gazette.
Hon DERRICK TOMLINSON: Precisely, and I accept the Attorney's argument that very
few members of the public will go to the Government Gazette and search for these things.
Also, to find the way through the law the general public will seek the advice of a lawyer. If
they have a complaint they will go to the Attorney General or the shadow Attorney General
with their complaint for advice on what they should do. That is all true, but because the code
of ethics belongs to the profession, there is a perception that only the profession can make a
judgment.
What will the Bill do? It will open up the process of complaint and investigation to public
scrutiny by introducing into the complaints committee two persons who are not legal
practitioners to allay the public concern that the Banisters Board is Caesar judging Caesar.
If members are prepared to accept in the Bill, as the Clarkson committee argues, that we need
to ameliorate public concern that the profession has unfettered right to regulate itself, and to
assure the public that there is justice in the process of assessing complaints and disciplining
persons at fault, surely we must also accept that the rules governing those people must also
be open to public scrutiny. That is all that this proposal does; it opens the code of conduct to
public scrutiny.
Hon J.M. BERlINSON: As far as I am aware, the Clarkson committee made no reference to
the society's code of ethics. The other point that I think should be added is that the code of
ethics does not establish the disciplinary standards. It is there as an aid and a reference.
However, a number of issues will not be covered by the code - certainly not explicitly
covered -which the tribunal would certainly look at.

Division
Amendment put and a division called for.
Bells rung.
Hon B.L. Jones: The bells were ringing but they have stopped.
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Hon J.M. Berinson: Mr Chairman, the bells are not ringing.
The CHAIRMAN: It is my fault. I was testing the sandglass - giving it a dry run. As the
sand had only partly run out, the Clerks had to switch off the bells and start again. I
apologise to members. Mea culpal
The Committee divided.
The CHAIRMAN: Before the tellers tell, I cast my vote with the Noes.
Division resulted as follows -

Ayes (12)
Hon J.N. Caldwell Hon N.F. Moore Hon DiJ. Wordsworth
Hon Geoge Cash Hon Muriel Patterson Hon Margaret McAleer
Hon Max Evans Hon P.G. Pendal (Teller)
Hon Peter Foss Hon R.G. Pike
Hon Murray Montgomery Hon Derrick Tomnfinson

Noes (12)
Hon J.M. Berinson Hon B.L. Jones Hon Doug Wen
Hon Kim Chance Hon Garry Kelly Hon Fred McKenzie
Hon Graham Edwards Hon Mark Nevill (Teller)
Hon John Halden Hon Sam Piantadosi
Hon Tom Helm. Hon Tom Stephens

Pairs
Hon P.1-. Lnckyer Hon T.G. Butler
Hon W.N. Stretch Hon Cheryl Davenport
Hon Barry House Hon Bob Thomas
Hon E.J. Chariton Hon Kay Hatlahan

The CHAIRMAN: The vote being tied, the. question is decided in the negative.

Amendment thus negatived.

Hon J.M. BERJ7NSON: I move -

Page 9, lines 3 and 4 - To delete "delay which constituted undue delay" and substitute
1.undue delay in the course of the practice of the law".

This is only a drafting amendment and is intended to make the language consistent with the
terminology in other pants of the Bill.

Amendment put and passed.

Hon PETER FOSS: I move -

Page 13, after line 22 - To insert a new subsection (3) to section 27 as follows -

(3) The Complaints Committee is not bound by the Rules of Evidence but
may inform itself in any manner it considers just.

Before December this Bill first came into this Chamber as a green Bill; that is, a Bill for
public consideration. At that stage it was referred to the Standing Committee on Legislation
and remained there for some time. The committee took evidence from everybody except the
Law Society. For some extraordinary reason and notwithstanding that this Bill relates to the
practice of lawyers and their disciplinary procedures, the Law Society did not make a
submission for a considerable time.

In fact, we still had not received a submission from the Law Society when the Attorney
General introduced the Bill. The Attorney General became keen to bring on this matter at
which time the Legislation Committee was in the embarrassing position of not being able to
bring forward a report because it had not received a submission from the profession vitally
interested in it. At the eleventh hour a submission was received from the legal profession,
and Mr Fitzpatrick, executive officer of the Law Society, and Chris Pullin, QC a member of
the Barristers Board attended and gave evidence to the committee.
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During the course of their evidence I put a proposition to them that I had raised previously
with the administrative law committee of the Law Society. The fact that I had raised the
matter with that committee was significant because it dealt with anmendmients to the law that
we are dealing with here; that is, matters related to due process and the way in which things
are to be dealt with by bodies such as the disciplinary tribunal. I had previously raised the
matter with the administrative law committee, a number of members of which are probably
the leading thorns in the side of the Government regarding administrative and due process
matters, and are people who have brought cases such as the Bropho case and the Mabo case
before the courts. These are people who cannot be passed by lightly. They are not people
who will pass a suggestion they regard as being inappropriate in the circumstances. I
received a positive response from that committee. It thought that the suggestion contained in
this amendment that the committee not be bound by the rules of evidence was a good one. I
subsequently raised the matter before the Legislation Committee.
The interesting thing is that the submission attached to the letter seems to indicate that, to
some extent, the Banristers Board already thinks it is not bound by the rules of evidence. In
the last paragraph on the first page it states that for many years the Banristers Board has
followed the rules of evidence strictly and that this policy has not presented any undue
difficulty for complainants or legal practitioners either representing parties or those who are
the subject of the complaint. It continued that if the rules of evidence were not to apply it
would be important that any appeal should then be a hearing de novo and that would waste
an inordinate amount of judicial time.
When the matter was raised with Mr Pullin and Mr Fitzpatrick, Mr Pullin's only concern was
that it was really for the board to decide what was appropriate behaviour in a particular case.
He said that in some cases the conduct being dealt with was illegal conduct that could
actually end up in serious criminal charges being laid. It was suggested to him that it would
be appropriate for the Barristers Board to decide on the appropriate procedure.
Mr Fitzpatrick said that that was what the Law Society did with its complaints and that that
level of informality exists at the Law Society because it has no powers to call witnesses, or
whatever. He said the Law Society deals with complaints but its level of punishment is only
up to reprimand and it does work at the lower end of the disciplinary system but certainly not
to the same extent as the tribunal. Mr Pullin said that it would be a boon and that he had
been involved in lots of cases where although there had been a pragmatic approach a lot of
time had been lost in getting documents. He said he agreed it would then be like the town
planning appeal tribunal, which has a provision like that which enables people to tender the
documents. He continued that he did not see a great problem with that and his only
reservation was in relation to illegal conduct cases. He said it was up to the board and had no
doubt that if there were a judge sitting there he would say, "We have the discretion and it is
not appropriate to apply that standard in a serious case." I said that we could ensure the
matter was appropriately covered in the report to which Mr Pullin replied, yes.
Mr Fitzpatrick then asked whether that would limit the likelihood of appeals, and I replied
that it would certainly limnit the likelihood of appeals if he were to do it. Mr Pullin said he
did not think it was a problem on the appeals side and suggested it would be a boon.
One of the complaints that was raised during the course of the evidence has been raised
generally in the legal profession; that is, the time taken to get legal cases through the
Banristers Board is excessive. A lot of time is taken up in technical application of the rules
of evidence when it is probably inappropriately there by such a technical application of the
rules. It is almost a truism in the legal profession that by the time the Banristers Board gets
around to recommending that somebody be struck off everybody in the profession has known
for at least two years that a person they have been proceeding against was thoroughly
dishonest and should not be practising. It is never a surprise in the legal professional when
somebody is struck off. It is usually a relief that at long last something has been done. There
are a number of reasons for this. First, and this was another matter raised in evidence before
the committee it is difficult for time to be set aside for hearings as a number of highly
qualified people are involved whose time is extremely valuable and the demand for whose
time is great. Getting them together for a long case is extremely difficult.
I do not suggest that these problems will all go away because this small amendment is made.
However, I think it was Mr Pullin who indicated that it is possible that, if some of these
technical matters were dealt with, it would be a faster process than it is currntly. It is
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unusual for a domestic tribunal to apply the strict rules of evidence. I know of no other
domestic tribunal chat does that. Those tribunals may at times insist on strict proof of certain
matters, and I have no problem with that.
Hon J.M. Berinson: As I understand it, you are not precluding the tribunal from applying the
rules of evidence in an appropriate case.
Hon PETER FOSS: That is correct. I do not seek to say, "You will not apply the rules of
evidence." I am trying to make the Barristers Board a little more relaxed about the concept
of not applying the rules of evidence because I believe we have a serious problem theme. I
was surprised to see the Law Society's reaction to this matter because as far as I knew the
members of the administrative law committee did not seem to have any problems with the
matter. They were the ones I thought most likely to be concerned about it. I was also
surprised at how rapidly these two bodies responded to the committee's. report after the
slowness they showed in responding to the original Bill. I was also surprised at the reaction
we had in committee. I understand that, so far as the Bar Council is concerned, when the
matter was raised with it one member took the view expressed in the memorandum, another
took a contrary view, and the remainder of the Bar Council did not feel strongly one way or
the other about it. It was resolved that a letter should be settled between the two proponents
encompassing both points of view. Having spoken to the proponent who supported the
committee's point of view, I know he was somewhat surprised to hear that the letter had
gone out without his being consulted.
Hon J.M. Berinson: The Law Society must not have the casting vote.
Hon PETER FOSS: I will not mention any individual characters but, knowing the individual
characters concerned, I can understand the entire scene. In fact, when I saw the note I think I
recognised the typewriter; so I anm fairly certain I know the substance of the background to
all the machinations that have gone into this. I do not believe that amongst the legal
profession as a whole the view that has been expressed in the memorandum is commonly
held. I do not believe it appropriately represents at least the Bar Council's view and, more
importantly, it does not represent the view of those practitioners in the area most pertinent to
it; that is, the administrative law practitioners, who are not the sort of people to roll over and
play dead on something of this nature. I will not mention names, but I think if I did mention
names the Attorney General would recognise those names and realise that they are people
who are fairly keen to take administrative law points if they feel they are properly to be
taken.
The whole point of this amendment is, firstly, to put with the legal practitioners what I
believe is the appropriate domestic tribunal standard in all other domestic tribunals; and,
secondly, to indicate to the legal profession that I believe it should be a little more
pragmatic - I think that was the term MrT Pullin used - in the way they deal with evidence.
That is not to say that they could not in even one case have a broad difference as to how they
insisted on particular facts being proved. So for some facts they would say, "Yes, this is a
central and important fact. We want chat strictly proved." On other occasions they might
say, "Yes, we will take those documents in there without strict proof because we believe that
is the appropriate way to inform ourselves.' And what tribunal is better able to make those
judgments than the Banisters Board? Obviously some people on that board take a different
attitude to that, and I am not saying that attitude will change immediately. However, I would
like to see the attitude change so that it is specifically stated in the Act that one is not bound
to observe the rules of evidence and that one can in fact inform oneself in such manner as
one thinks fit.
With chat - and it is something in which I believe in any event - is a full right of appeal, and I
think the Government is supporting that suggestion. There are other measons for that, but I
think it is a good idea, if we are not to be bound by the rules of evidence, that we have a full
right of appeal. That is not the only reason why I think that is correct, but given that, I think
the matter is adequately dealt with. I believe the profession is supportive of this,
notwithstanding the memorandum to which I have referred. I understand that the people in
the profession whose views I believe are the appropriate ones support it, and therefore I urge
members to support this amendment.
Hon J.M. BERINSON: I cannot get into competition with Hon Peter Foss in respect of what
might have happened in the background to the joint submission by the Law Society of

4996 [COUNCEL)



[Tuesday, 22 September 1992] 49

Western Australia and the Bar Association. That submission has come to me in a formal
way and I am prepared to take that as their official expression of view, As Hon Peter Foss
has indicated, their submission opposes the recommendation by the Standing Committee on
Legislation in respect of the rules of evidence, but I find the view of the Legislation
Committee and the arguments Hon Peter Foss has advanced quite persuasive for these
purposes. I therefore indicate support for this amendment.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 10 put and passed.
Clause I I- New sections added -
Hon J.M. BERINSON: I move -

Page 15, after line 18 - To insert the new subsection following -

(5) An appeal lies to a judge of the Supreme Court against any finding or
order made by the Complaints Committee under this section.

This amendment is proposed to enable appeals to be made from a decision of the complaints
committee to a judge of the Supreme Court The amendment is in response to comments by
the Standing Committee on Legislation and also by Hon Peter Foss in the course of the
second reading debate. A right of appeal was not provided originally because the complaints
committee exercises a summary jurisdiction in minor matters, and then only with the consent
of the practitioner concerned. For that reason the amendment proposes an appeal to a single
judge and not to the Full Court as is the case with appeals from the tribunal.
Hon PETER FOSS: The Opposition supports this amendment. Again, it is a matter I have
taken up with the profession and particularly with the administrative law committee, which I
think is a good sounding board in these matters. That committee was quite firmly of the
view that there should be an appeal. The fact that one consents to jurisdiction does not
necessarily mean that there are not faults and there is not a need for an appeal to take place.
Having decided that there should be an appeal, I think the appeals should always be full
appeals. I have previously said in this Chamber that a partial appeal is an invitation to waste
time arguing before the court whether one has jurisdiction, and the practical effect will
always be that one will argue a the matters one would have argued anyway, as well as
spending another day or half a day pointing out all the usual cases to the court to indicate
why it is a matter of law rather than a matter of fact, or a mixed question of fact and law.
One has a sneaking suspicion, as counsel appearing before appellant courts, that if they like
the overall argument they wil find a question of law is involved, but if they do not they will
refuse to interfere with the decision of the lower tribunal.
Therefore I think the historical situation has been - the former Workers' Compensation
Board being one example - that if one puts a limited right of appeal one purely increases the
amount of time spent in appeas while counsel argue the reasons for bringing themselves
within that jurisdiction. For those reasons I support the amendment and the form of the
amendment.
Amendment put and passed.
Hon PETER FOSS: I move -

Page 18, after line 28 - To insert a new subsection (4) to section 28D as follows -

(4) The Disciplinary Tribunal is not bound by the Rules of Evidence but may
inform itself in any manner it considers just.

The argument relating to this amendment is exactly the same as that relating to the previous
one, and if members have a query I refer them to my previous argument.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 12 to 14 put and passed.
Clause 15: New subheading and sections inserted -
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Hon J.M. BER1NSON: I move -

Page 31, line 18 - To insert the following new subsection -

(5) The Disciplinary Tribunal shall, in respect of proceedings conducted
before ir, in the event of an adverse Finding against a practitioner, cause to be
published -

(a) the name of the practitioner
(b) the nature of the finding;
(c) the penalty, if any, imposed; and
(d) a summary of its reasons for its findings and including such details

of the evidence that it considers helpful in understanding the
nature of the case, but in doing so may withhold such details as it
considers in the interests of the complainant should be withheld or
which would prejudice the interests of any person other than the
practitioner.

I do not think any real point is served by derailing the differences between this amendment
and an earlier amendment foreshadowed by Hon Peter Foss. The main purpose of this
amendment is to ensure adequate publication of the outcome of hearings. The proposed
further amendment by Mr Foss is also acceptable.
Hon PETER FOSS: I move -

To insert after "against a practitioner" the following -

unless it is of the opinion that the circumstances are of such a minor nature as
not to so warrant,

In general, I do not have any concern with the changes proposed. However, I have a small
concern about why the Attorney General's draft excluded the words "or a partner of the
practitioner". If people are in partnership it may very well be against the interests of the
partner of a practitioner that certain details be published, but rarely to practitioners and their
partners who all have the same liability to their clients. Perhaps one of the interests to which
it should not have regard is the interest of the partners of a practitioner. If anything? that
gives an extra advantage to people who are in partnership over the sole practitioners. I
would not want it thought that such an advantage was given to people in partnership. The
amendment I have proposed emerged from discussions with t president of the Law Society
of WA who indicated his support for the concept of publication. However, he felt that
circumstances may exist when the matter alleged which was before the disciplinary tribunal
was presumably not serious- In such cases the tribunal may decide to fine or reprimand and
not make those publications because the offence was of such a minor nature that that was the
only appropriate result. Under those circumstances that seems to be a reasonable request to
make.
Amendment on the amendment put and passed.
Amendment, as amended, put and passed.
Hon J.M. BERINSON: I move -

Page 34, line I - To delete "shall be" and substitute the following -

is, unless the matter is dealt with under Part IV,
The Chief Justice was concerned that the obstruction of an inquiry should constitute
unprofessional conduct, not contempt as the Bill currently provides. The intention behind
the present provision in the Bill is that routine obstruction should be dealt with as
unprofessional conduct, but that the contempt process should be available in cases where it is
necessary to secure access to records, etc, without undue delay. In such a case it is
appropriate that the matter be dealt with by the Supreme Court. To clarify that underlying
intention I am proposing this amendment to make it clear that Part IV, disciplinary action for
unprofessional conduct, is available as an alternative to contempt proceedings.
Amendment put and passed.
Clause, as amended1 put and passed.
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Clauses 16 to 30 put and passed.
Clause 31: Section 6 amended -

Hon J.M. BERINSON: I move -

Page 50, lines 10 to 14 - To delete ", and appeals to the Supreme Court by any person
aggrieved by a decision of the Board refusing the issue or renewal of a practice
certificate".

The Chief Justice has pointed out that the regulation of appeals to the Supreme Court is a
matter for that court and its rules and not for the Legal Practitioners Act. The amendment
deletes that part of the clause which will confer power on the board to make rules relating to
such appeals.
Amendment put and passed.
Clause, as amended, put and passed.
Clause 32: Section 10 substituted -
Hon PETER FOSS: I move -

Page 5 3, after line 9 - To insert the following paragraph-
(d) is the Regional General Counsel of the Australian Securities

Commission in Western Australia,
This amendment was requested by the Regional General Counsel of the Australian Securities
Commission and, if it is necessary, seems the logical thing to do. It would probably be an
appropriate place for the serving afterwards within the office of the Australian Securities
Commission in Western Australia.
Amendment put and passed.
Clause, as amended, put and passed.
Clauses 33 to 36 put and passed.
Clause 37: Section 34A inserted -

Hon J.M. BERINSON: I move -

Page 57, line 4 to page 59, line 18 - To delete the proposed new section and substitute
the new section following-

The application of trust moneys to the payment of costs, etc.
34A. (1) Where trust moneys are held by or under the control of a
practitioner, that practitioner shall not apply the moneys toward payment in
respect of any services, fee, charges or disbursements of the practitioner charged
against the person for whose use or benefit the moneys are so held unless -

(a) it is consistent with the terms on which the moneys are so held to
apply those moneys in that way; and

(b) the practitioner has, not less than 14 days before applying those
moneys in that way, served upon that person -

(i) a bill of costs signed by the practitioner or by some other
practitioner who is a partner of, or employed by, the
practitioner, and

00i notice in writing of the way in which it is the intention of
the practitioner to apply the trust moneys.

(2) For the purposes of this section -

(a) service of a bill of costs upon a person may be effected by service
made upon an agent or representative of that person; and

(b) where a practitioner is acting as an agent in any matter on behalf
of another practitioner, the other practitioner shall be deemed to be
the person for whose use or benefit the practitioner acting as agent
holds or controls, in trust, any moneys received in respect of that
matter."
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This amendment deals with the inclusion in the Act of section 34A, dealing with the
application of trust moneys to the payment of costs. This has been a very vexed question. In
the Bill it has also been the most difficult to determine with some sort of reasonable balance
and fairness to all parties concerned. The clause is designed to set out the circumstances in
which a practitioner may take money out of trust accounts maintained on behalf of his clients
and used to pay his own costs and disbursements incurred on behalf of that client. The
practice of using crust money in that way is a source of constant complaint to the Banisters
Board. There is uncertainty in the profession about the circumstances in which trust money
can be used for that purpose.
I refer firstly to proposed section 34A as it appears in the Bill in order to help with the
background to the current proposal. The effect of my present amendment is to replace the
whole of proposed section 34A in the Bill with a different section. The proposed section has
the following features: Firstly, the crust moneys can be used only for the purposes of
solicitor's costs, if to do so is riot inconsistent with the terms on which the money is held.
Secondly, a distinction is drawn between bills of costs which relate only to a disbursement -
that is, out of pocket expenses - and those which relate to costs being charged for services.
The practitioner may use trust money for the recoupment of disbursements, but he must
notify the client afterwards by serving a bill showing what has been done, and the service of
that bill is required within 14 days after withdrawing the money.
Where a bill includes costs, the provision as originally drafted provides that the practitioner
must give advance notice of what he intends to do by serving the bill of costs and informing
of his intent to use trust money to pay the bill. He must inform the client at least 14 days
before doing so, and within that 14 days the client may direct that the solicitor not use the
trust money to pay the bill. If the practitioner is given such a direction, and he still wishes to
use trust money for that purpose, he must obtain a court order.
The original clause is framed in that way because usually there is little room for argument
over disbursements. It is reasonable that practitioners be able to recoup disbursements in this
way, provided the client is notified of the way the money has been used. However, costs are
a different matter. Clients should have an opportunity to see what the practitioner is charging
for his services before the money is taken out of the trust account. As a result of that
opportunity, it was considered appropriate that the client tell the practitioner not to use the
trust funds to pay the bill, and then to allow access to a court to resolve the matter.
This was the subject of quite comprehensive Law Society comment. After studying the Bill,
the Law Society objected strongly to the form of the proposed section. The society felt that
by enabling the client to object to payment of costs and disbursements the clause would "give
an unprecedented power to difficult clients to oppose the deduction of legitimate legal costs
that they have incurred by the work carried out by the practitioner". It expressed particular
concern that the provision was "likely to have a significant bearing on the efficient
management of legal practices and will lead the way open for difficult clients to avoid or
delay paying legal costs that they have incurred". The society proposed a provision which
required only that the use of trust moneys for the purpose be authorised by the terms on
which the moneys were held and that the client be notified afterwards. It did not distinguish
between costs and disbursements, requiring no advance notice to the client, and permitted no
objection.
In view of the Law Society's comments a new version of the proposed section is offered.
The new version retains the requirement to tell the client in advance of the use to be made of
his money, but does not contain any provision enabling the client to direct the practitioner
not to use miust money to pay the bill. It does not distinguish between costs and
disbursements. All that is required for costs and disbursements is that it be consistent with
the terms on which the money is held, that the practitioner apply it in that way, and that the
client be notified in advance.
The Law Society's concern over the ease with which "difficult" clients could delay payment
of proper and reasonable costs is understandable. Where legal proceedings are concerned,
emotion often outweighs reason. The proper management of legal practices could well be
unreasonably impeded by a provision which allowed clients to stop payment in the manner
originally proposed. However, legal practitioners with direct access to clients' funds to pay
their own costs are in a privileged position. It is only right that the client be told in advance
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that his money is to be used in that way and to be given the details in the form of a bill.
The 14 day advance notice will give the client an opportunity to query the account if desired.
In most cases discussion between practitioner and client will be sufficient to resolve any
problem. If the client remains dissatisfied, the bill of costs can still be taxed even though it
must be paid - this relates to clause 50, page 72, lines 11 and 12 - and any over payment ca-n
be recovered by the client - this relates to clause 51 on page 73. A requirement to wait
14 days after serving the bill upon the client before withdrawing money from his trust
account to pay it, is consistent with the efficient management of a legal practice.
Hon PETER FOSS: I move an amendment on the amendment -

To delete all the words appearing after the word "following" in line 2 and substitute
the following new section -

The application of trust moneys to the payment or' costs, etc.
"34A. A practitioner may apply miust moneys towards the payment of costs

and disbursements charged against the person for whose use or benefit the
moneys are held by or under the control of the practitioner if -

(a) that is authorised by the client under the terns on which the
moneys are so held under the control of that practitioner, and

(b) a practitioner within 14 days thereafter causes to be served
upon that person a bill of costs in respect of those costs and
disbursements showing that trust moneys have been applied by
the practitioner towards the payment of those costs and
disbursements."

The Attorney General has indicated that this is a fairly vexed issue. I was very surprised
when the matter camne before the Legislation Committee and was not referred to by the Law
Society. A method such as that outlined in the original proposed section was introduced in
New South Wales by that State's Law Society about four or five years ago. I wrote to the
New South Wales Law Society at that time and pointed out the adverse effects of a section
similar to the one proposed in this legislation.
To understand how this provision would work one must consider the situation regarding the
payment of costs. The legal profession is unique in a number of respects: First, it is one of
the few professions, or even trades, in which one is able to tax the costs of the profession;
that is, one can go to the court and say, "I believe this bill is too large" and the bill can be
summarily taxed by the taxing marshal or the registrar. If people wish to challenge bills in
other situations, a court case is involved in which the value of the efforts expended are
argued, and records tend to have a prima facie effect. Therefore, it is much harder to make a
challenge in many situations other than the legal profession.
Hon D.J. Wordsworth: Do you think the public know about that?
Hon PETER FOSS: I will come to that.
Hon D.J. Wordsworth: Solicitors should indicate that on the back of their accounts.
Hon PETER FOSS: They already do, and it is on the front of the account! T'hat is a
requirement of law when one receives a bill from a lawyer.
Hon J.M. Berinson: When we made that requirement we did not bother about the size of the
lettering. One needs better eyesight than mine to spot it.
Hon PETER FOSS: Mr Berinson is being cynical about his profession; that is not worthy of
him!
Hon J.M. Berinson: I am being cynical about the clarity of four point type.
Hon PETER FOSS: In his other profession the Attorney General must have gained
experience at reading illegible writing!
Firstly, lawyers have a simple summary method of challenging their bills. Secondly, their
bills are controlled. A form of price control is exerted over lawyers fees: If one taxes, the
taxing marshal will be very well aware of a reasonable rate; he is experienced with taxing
bills, and tends to be cynical. Thirdly, the legal profession is one of the few professions in
08278-2
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which one cannot ask for money on account; in other words, one cannot stick it into one's
ban~k account and use it as required. A builder or a carpenter often requires the money up
front. If the tradesman does not perform the work, he owes the money to the client.
Therefore, the money is paid over as a prepayment for the work. Lawyers are not entitled to
do that. if they receive money on account they must put it into their trust accounts. Unlike
the artisans or other professionals who ask for money on account, they do not have that
money available to them.
Hon D.J. Wordsworth interjected.
Hon PETER FOSS: Mr Wordsworth has very kindly picked up the next point; that is,
lawyers must pay for their premises, their electronic equipment such as word processors and
facsimile machines, telephones and the other lawyers they employ.
Hon Derrick Tomlinson: The artisan does not pay for his tools. He pays for goods and
materials used in the construction.
Hon PETER FOSS: The solicitors a lawyer engages, and the fax materials are the lawyer's
equivalent of materials, such as paper, printers and so on.
Hon Derrick Tomlinson interjected.
Hon PETER FOSS: Unless one receives the money on account the lawyer must pay the fees,
which are fairly substantial. In fact, I have been meaning to raise with the Attorney General
the fact that the cost of photocopying a page at the Supreme Court is $3. 1 do not know
whether Hon Joe Berinson is aware of this exaction at the Supreme Court.
Hon Derrick Tomlinson: Is that an increase above the CPI?
Hon PETER FOSS: I would say ir would be above the consumer price index.
Hon J.M. Berinson interjected,
Hon PETER FOSS: My information from people who have had to pay the charge recently is
that they will be charged $3 a page for photocopying at the Supreme Court. I understand
that, previously, it was 500 a page.
Hon J.M. Berinson: That is not possible. In any event, the Government does not set that
scale of charges; it leaves it to the judge.
Hon PETER FOSS: The Attorney General should be very concerned about it; it is
outrageous compared with charges for ordinary photocopying in the community.
Hon J.M. Berinson: You must have been misinformed.
Hon PETER FOSS: I may have been, but I suggest the Attorney General check the figure. if
it is correct, it must be the most expensive photocopying in the world.
Hon Mark Nevill. interjected.
Hon PETER FOSS: Is Hon Mark Nevill suggesting that the placement of words on pages is
the same as photocopying?

Hon Derrick Tomlinson: The amount of $10 a letter is the standard fee.
Hon PETER FOSS: Hon Derrick Tomlinson is out of date. In addition to those other costs,
are disbursement costs. The Attorney General made the point that the suggestion was made
previously that disbursements, out of pocket where one pays a fee which is chargeable to the
client, are treated as disbursements. However, it makes very little difference in the running
of a business. Money out is money out. One of the big overheads in a legal profession is the
holding cost of work in progress. Among other things, that has led to fairly regular billing.
Most lawyers, in order to keep down their overheads, try to bill mnonthly rather than at the
end of a case. Previously, if a case went for two years, the client would be billed at the end
of that time. In those three respects the legal profession is already limited in a way that other
people are not. They do not have the freedomn of other businesses which do not come under
the Legal Practitioners Act of using the money from the time it is on account.
Even before we deal with this amendment a lawyer is limited in what he can do. I accept the
point - I think most respectable lawyers would also - that one does not put money into one's
account unless one has rendered a bill. A bill is rendered andI the money is transferred at the
same time the Person has his bill. Even after the money is transferred to the lawyer's general
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account the bill can be taxed and any moneys that have been paid over can be paid back.
That is dealt with in the Bill as it presently stands.
Hon J.M. Berinson: I agree that that is a very general practice, but as I read your
amendment, you are suggesting that the bill need not be rendered until 14 days after the
money is transferred.
Hon PETER FOSS: The usual practice is to send it at the same time. This amendment has
come from the Law Society of Western Australia. I am referring to the practice with which I
am familiar;, it is the appropriate one.
Hon J.M. Berinson: Why go beyond that to allow the transfer to take place 14 days after?
Hon PETER FOSS: Because the bill provides for serving it.
Hon Mark Ne viii: Is that to make allowance for the not so good lawyers?
Hon PETER FOSS: No;, the bill is sent out at the same time, but it must be served within 14
days. It will not be received instantly by the client. For example, a bill is requested by a
practitioner, who looks at the diary sheet. He notes down the various costs and
disbursements and it is then sent to the accounts department. The accounts department
checks that it is in order against the accounts that are shown. There is a notation on request
for the bill for the transfer of any trust moneys. Then, in one entry on the computer, the
amount of the bill and the amount of the transfer of any trust moneys is entered. That all
happens at the one time. It is fairly important to keep in mind that, for efficiency, legal
accounting practices have computer programs. This Bill will require that, firstly, a bill will
be sent and then the transfer will have to be made. That can certainly be done, but it is far
more efficient to do them at the one time.
As with so many things, no matter what rules apply same people will take money out of trust
accounts and spend it, thereby unlawfully and fraudulently embezzling. Most efficient
practices follow the process I have just stated, and properly so. At that stage all the
information is available. The program used by the major legal firms in Perth indicates
specifically the money received, the money received on account of costs, and the trust money
that has not been received on account of costs. The accounting program provides for a
distinction between moneys available for costs and moneys which are not available for costs.
That enables the practitioner to make the decision at one time that he has a certain amount of
money on costs and a certain anmount for disbursements. That is sent to the accounts
department and dealt with there. Provided a bill has been sent, I do not see why the money
cannot then be put into a general account and used as part of the cash flow of a business. It is
important that the client receive the bill; that is quite correct, and that has always been my
practice. However, not only do I have no objection to it being stated in the bill, but also I
think it is a good idea. In that case one must have a period in which the bill must reach the
client. Fourteen days has been suggested by the Law Society and I do not have a problem
with that. To include that one wants to simultaneously draw up a bill would not add a great
deal to it- The critical thing is that the client must receive the bill in a certain period with an
endorsement on it telling him he is entitled to tax it. Let us keep this in accordance with
good practice. We will not pick up the legal practitioners who are not following good
practice. If the client receives the account within 14 days we have achieved what we want to
achieve. If that does not occur the appropriate action can be taken. Let us not upset the 90
per cent of practitioners who are doing this properly in order to try to catch the 10 per cent
who are not. This is the commercially sensible way to handle it-
I-on Derrick Tomlinson: Is there not a limit on the time in which a person is allowed to
apply for taxing?
Hon PETER FOSS: Yes, but that time commences from the time they actually receive the
bill, not from when the bill is rendered.
I am pleased the Attorney General has picked up the suggestion I raised previously; that is,
the question of the bill being signed. The clause, as previously drafted, not only requested
the bill to be signed, but also required the notice which accompanies it to be signed. In other
words, there would be signatures all over the place.
As part of ordinary commercial business the ordinary way in which a bill is made in a legal
office is that a billing guide, with all the information necessary to bring a bill, is given to the
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practitioner. The procedure in the firmr with which I was involved is to have a partner also
sign the billing guide which then goes to the accounts section. As in all businesses, an
invoice is prepared on the computer. The bill does not go back to the practitioner or
someone else for signature. The reason is that for the benefit of the practice the bill must be
sent out as soon as possible. If the bill is produced on a computer and sent to the practitioner
the chances of sending it out in the appropriate time will be reduced. It is extra work which
is unnecessary. Who else has to sign invoices?
The Attorney's amendment still requires the bill to be signed and I do not understand why he
thinks that is necessary. The clause has been improved by this amendment, which states that
the bill can be signed by the practitioner or some other practitioner who is a partner of, or
employed by, the practitioner. The problem is that under normal circumstances what is
signed is the request for a bill, and it goes to the accounts department which churns out an
account on the computer. Why take it back to the practitioner for signature?
The law previously was that the bill could be signed only by the principal of the firm - either
the practitioner who had done the work or one of his partners; it could not be signed by any
employee. The amendment goes further by saying that the bill can be signed by an
employee. We have another crazy situation where the signature could be put on the bill by
the computer and it could be taken to a partner to confirm that it was his signature. It would
have received the blessing of the partner and would have been sufficient for the purposes of
this legislation. It is ludicrous to have to do this. I do not know how many bills the firm I
worked for would have sent out each day, but it would have been in the thousands.
I-on J.M. Berinson: Are you saying that they are not signed?
Hon PETER FOSS: Sometimes they are signed and sometimes they are not. For a period of
time the managing partner signed them, because if they were sent to a partner the accounts
were not sent to the clients for some weeks. A managing partner, being a partner as required
by the legislation, had to go through and sign all the bills. It is ludicrous to have a senior
practitioner spending about two hours each day signing bills. What benefit does this
formality give to the person receiving the bill? Most people think lawyers are mad and they
cannot understand why they sign their bills. No-one else does it. The only reason lawyers do
so is that they are not allowed to sue on their bills unless they have rendered a signed bill. It
is a hangover from Dickens' time and it has no practical purpose. It is adding one more
burden to the cost of issuing bills. It is far more important that the client receive his bill in a
proper commercial form than his being given the opportunity to read his lawyer's signature.
I have raised this point before and I cannot see why the Attorney General is persisting with
this amendment.
Hon J.M. BERINSON: Arguments can go both ways about the time between which transfers
from a trust account and notice to the client should be applied. I accept that Hon Peter Foss'
argument is a respectable one. It is an argument that it is enough to send the account at the
time the transfer is made. I would not go so far as to say it is unreasonable to have the
account go first, because the least that can be said is that, even without a capacity by the
client to prevent the transfer of the money as a result of prior notice, an opportunity does at
least arise for some discussion between the client and the solicitor where a question emerges
about the account. While it is also true that charges which are excessive can be reclaimed on
taxation even after payment, it would be better from both points of view to have an
opportunity to resolve those matters on a better basis, which is simply by attempting to talk
out the problem. Even if one is amtenable to going along the general route suggested by the
Law Society of Western Australia - the proposal for 14 days is really going quite a distance
beyond the requirements of whatever practical system we might be talking about -

Hon Peter Foss: I said I would be happy if it read that he shall commensurably issue and
dispatch to the client.
Hon J.M. BERINSON: I think that something simpler might be in order considering that, in
the ordinary course of post, accounts would reach anywhere in Australia in seven days.
Perhaps seven days would be preferable to 14 days. It would make the argument at least
marginally more attractive from my point of view.
Hon Peter Foss: I have taken their wording but the appropriate things they should dispatch to
their client would be available at the same time as the transfer.
Bion J.M. BERINSON: Let me put to the Committee another thought, with a view to getting
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a response ftorn Hon Peter Foss, because were we to look to some sort of compromise
situation, another aspect should be dealt with. On an earlier occasion, Hon Peter Foss raised
the question of the signing of bills. I said at that time that, on the face of it, it was reasonable
enough to look to a situation where signatures were no longer required. When I looked for
some further advice on that question, a situation which had not been put to the Committee
before came to attention; paradoxically, there was one such case the very week that I first put
Hon Peter Foss' question out for same advice,
The problem with disposing of the need for signatures arises from the fact that, unlike the
examples of builders, contractors, and so on, who may receive some payment in advance, a
difference in respect of legal charges can give rise not only to what one might generally
describe as a contractual dispute but also to questions of unprofessional conduct. The
example to which I refer involved consideration by the Banisters Board of a complaint about
a particular charge which raised the prospect of its being excessive to the point of
constituting unprofessional conduct.
The experience of the board in similar cases has been that where a bill is not signed, the
board is virtually powerless to proceed, for the reason that it is faced with the very situation
to which Hon Peter Foss referred, where the practitioner who is before the board says, "We
have many accounts going out." It is not thousands, as in the case of Hon Peter Foss,
because he is a particularly busy practitioner and his services are in particular demand.
Hon Peter Foss: I do not have thousands. It is the firm.
Hon J.M. BERINSON: I am sure that Hon Peter Foss alone would have given advice to
thousands. In any event, we all know that what I am referring to is the capacity of the
practitioner to entirely sidestep any question of unprofessional conduct by saying, "This had
nothing to do with me. It was the fault of the book keeper or the computer. Someone else
was at fault, not me, and unprofessional conduct is not a question to which I should be asked
to respond."
That appears to me to remain a justification for the requirement for the signature, and chat is
the reason that my amendment deleted one requirement for signature in respect of the prior
advice of the account, but retained the second. Hon Peter Foss stated in the second reading
debate that we have now multiplied the former problem by having two requirements instead
of one. My amendment has the effect of deleting one but retaining the other. Although the
number of cases would not be large, there remains a capacity to consider certain charges
which have gone so far as to constitute unprofessional conduct, and we should not take too
lightly the practical need for any regulatory authority to pin down a practitioner with the
responsibility.
Hon PETER FOSS: I amn afraid that although it sounds like a nice argument, it does not
stand up in terms of either the Act or the practise of the law. Thie essential section of the Act
which deals with the signing of solicitors' bills is section 65, which states that -

No practitioner shall sue for the recovery of any services, fee, charges, or
disbursements until a bill of the same, being either a bill containing detailed items or
for a lump sum, signed by such practitioner, shall have been served upon the party
charged therewith.

That does not mean that a practitioner cannot send out bills which are not signed. All it
means is that a practitioner cannot sue until he sends out a signed bill.
For a time in Western Australia, lawyers sent out bills which were not signed in order to try
to bring themselves within Henderson's case so far as taxation was concerned. The
difference between barristers and solicitors is that banristers are taxed on a cash received
basis and solicitors are taxed on a bills presented basis. That has a fairly significant effect on
the cash flow of solicitors. A solicitor does work, has expenses and renders bills, and people
do not pay their solicitor's bill all that quickly. The period for payment of bills may be 60 to
70 days. The amount of profit as part of a whole year is about 90 days, and it may be
between 60 and 90 days. In the past a solicitor would get to the end of the year and would
have rendered 365 days worth of bills, of which a large amount would not be paid for another
60 to 70 days. That meant that he had gone through the whole year, had sent out bills, and
had recovered enough money to pay his outgoings. but at that stage he had not received any
profit.
However, even though he had not received the money, from a taxation point of view he was
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considered to have earned it, and the Taxation Department would charge him provisional
taxation on that profit which he had not received. That meant that although he had not made
any profit, he was called upon to pay in excess of a year's profit by way of tax. That had a
fairly nasty effect on his cash flow. In fact, he was required to pay tax on his profit before he
had even received it.
Hon J.N. Caldwell: They do the same to farmers who have not sold their wool.
Hon PETER FOSS: Exactly. Hon John Caldwell can understand exactly what I am talking
about. One way to try to get around chat was to say that if they had not signed the bill, they
could not sue for its recovery, and if they could not sue for its recovery, they were not
entitled to it and, therefore, could not be taxed on it. The practice of trying to change it from
a bills rendered basis to ant accrual basis lasted for a while, but not for very long. Therefore,
there was a time when the majority of the bills that were sent out were not signed. There is
still a practice among solicitors in Perch not to sign their bills simply because there is not
much point in their doing that. If a person with whom a practitioner was dealing said that he
would not pay his bill, then the practitioner would send him another bill, and this time he
would sign it. The practitioner would ensure that, on that occasion, the bill was sent to the
client fornmally and that he had the opportunity to sue on it. That is the situation in quite a
number of professions in Penth, and again I am talking about the people who do their job
properly and not the ones about whom complaints are made, because the majority of
practitioners in Perth are responsible businessmen and handle things properly.
One might find that the majority of those responsible businessmen do not sign bills simply
because if one person in one thousand did not pay a bill that person would be sent a signed
bill; at that stage the person is caught. To some extent, we almost have a probative problem
anyway if people do not sign bills. All practitioners know they cannot sue on bills until that
has happened. As to the prudent practitioners who have money on account of the work they
are doing and money expended, if they wish to transfer money out of the crust accounts they
will have to ensure such a signed bill. There may be one in umpteen because it may be
difficult to prove. The proof would be the bill itself because a practitioner would be writing
letters of demand and asking why the bill had not been paid. There may be occasions when
that is difficult; but let us not regulate the profession and put in practice an uncommercial
situation purely because some practitioners may be difficult. We must take into account that
we are regulating a profession and that we must do things in a sensible manner. If we start
putting obligations on them we will add to the overall cost of carrying out legal work in
Western Australia- If we do that, we should consider the real worth for the people of
Western Australia. Frankly, I think we will add a whole lot more bother for most
practitioners who do not have complaints against them, in order to catch the few who do. I
do not think we will make a big difference, but in the meantime we will add quite a lot of
cost to carrying out legal work in Western Australia.
Hon J.M. BERINSON:, It is not a satisfactory way to proceed if the argument that
determines this question is based on what proportion of costs are likely to give rise to a
problem. It is true enough that the proportion of bills going out that might raise questions of
unprofessional conduct would be very small; nonetheless it is one of the unique
characteristics of the legal profession that accounts which are sufficiently excessive are
regarded by the board as unprofessional, and always have been. At the end of the day, it
seems to me that Mr Foss' argument comes down to the view that because it does not happen
very often we should also scrap the understanding that excessive charges can indeed
constitute unprofessional conduct.
Hon Peter Foss interjected.
Hon J.M. BERINSON: Mr Foss says he is sure it could be proved, but how can we prove it
in the context of a computer-generated account that has not had any response -

Hon Peter Foss: I will give two examples: You could have a compu ter- generated signature -

Hon J.M. BERINSON: But we cannot have a computer-generated signature; that would not
meet the requirements of the Bill.
Hion Peter Foss: In the example I gave, we could have a computer-generated signature, and
provided that that is put before the practitioner who says it is his signature.-
Hon J.M. BERINSON: Why should he do that rather than actually signing it?
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Hon Peter Foss: It is one of the quickest ways to get it done and it satisfies the law as well.
Hon J.M. BERINSON: The problem is that the argument is predicated on the fact that most
accounts by most practitioners do not raise any questions of unprofessionalism.
Hon Peter Foss: The new clause provides that an employee can sign.
Hon J.M. BERINSON: That is right, but that is fixing the employer with the responsibility
for the employee, and the employee is specified to be a practitioner employee. Itris not a
bookkeeper, it is not an employee computer. It is an employee practitioner, and we are
fixing the responsibility for the actions of an employee pmactitioner on to the employing
practitioner.
Another aspect of the earlier argument requires differentiation. It is true that one set of
questions arises if looking at section 65 and the requirement for signatures to permit a bill to
be sued on, but we are dealing here with bills where the question of suing on the bill does not
arise. The money is already there, and it is within the capacity of the practitioner simply to
transfer it from the trust account to the practitioner's general account. No bill need be issued
in that case, except as a matter of record. It is not the bill that produces the money from the
client; it is the practitioner's authorisation which transfers the money from the orust account
to the general account. In that case, the bill merely records the transaction and provides the
detail of it. That is a different situation from where the bill is issued and where questions
may arise as to whether it could be sued upon. I can see arguments both ways on many
aspects of the particular question that is raised by this use of trust moneys for the payment of
costs. That is reflected in the number of proposals that have gone back and forth over a long
time.
I would be prepared to accept the amendment in Mr Foss' name subject to some reasonable
alteration of a 14 day period, but also in that case maintaining the requirement of the
provision in the Bill, and the provision in my amendment for the bill of costs to be signed
While that might not provide the best of all worlds for everybody, it would result in a
reasonable sort of situation that people could handle quite well and generally accept as
reasonable.
IHon PETER FOSS: I have researched the matter of computer signed bills and I ant confident
that if we have a computer signed bill and send it out with nothing more, that would not be a
signed bill. If we put a computer signed bill in front of a practitioner who says that it is his
signature - he does not have to sign it - and he adopts the signature, that is a signature for the
purpose of the Act, or for any purpose whatsoever. It is the same way he can make
something a deed. The classic way in which people used to make deeds was not by signing
them. Signing them became a later way of witnessing the fact that it was a deed. The
essential point about a deed was that one placed one's seal on it and said, "T'his is my deed."
We could do the same thing with a signature. It is not for other people to say how one is to
sign one's name. For instance, if a person wanted to sign with a rubber stamp of his
signature that is up to him.
Hon J.M. Berinson: How will anyone be able to establish it was indeed his signature?
Hon PETER FOSS: That is precisely my point. Under those circumstances one would still
have the same probative difficulty of fixing the practitioner with liability. If the bill goes out
with a computer generated signature, the person receiving it will not know whether a
practitioner said, "This is my signature"; all he will know is that it is the practitioner's
signature. If a practitioner wanted to sue he would say, 'Yes, I know that I signed it.
Although it is a computer generated signature, that is the practice in my office".
Hon J.M- Berinson: Could we leave the client aside and go to the Banristers Board situation
where it is looking at an account with a view to declaring it unprofessional?
Hon PETER FOSS: I would like to the deal with my previous point first, because it is
important. Under those circumstances it is possible for large numbers of bills to go out and
for solicitors to be able to sue on them by going to court and saying, "I did adopt that as my
signature, therefore that is a signed bill." However, if a person received that bill and went to
the Banristers Board and complained about it, the Banristers Board would have considerable
difficulty proving that that laying on of hands occurred. I wiUl concede, in the Attorney
General's particular case, that they would have an easier situation where the money had been
deducted. The principle is that if a person cannot be prosecuted in the circumstance where
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he has sent a bill and has not been able to transfer costs, why should he then have to keep this
archaic way of doing things purely to prove it in the cases where the money has been
transferred across? If that were the case the person either has to say ir is a signed bill and
therefore he is entitled to deduct the costs, or it is not a signed bill and therefore he cannot be
prosecuted for excessive charging. Every practitioner would say, "Yes, I signed the bill." It
would be far better to be prosecuted for excessive charges than for illegally transferring trust
moneys. As a general principle to keep it for that purpose of proving there are other methods
of proving, because there will frequently be other elements of happening that show that the
person has adopted that bill. For instance, if the person wrote in and said, "Hang on, you
have deducted $500 from my trust account. On what authority did you do that?", the answer
from the practitioner would be that he was able to do that because he had sent a bill. If he
does not-claim to have sent a bill, what was he doing under the terms of the Act taking the
$500 from the trust fund? The legislation would still catch the person one way or the other.
Not with the non-trust transfer bill, but with the trust transfer bill the practitioner has to say
to the board by way of excuse for transferring the money, "That was my bill." In every case
three things must be measured, and I have in mind a High Court case with a wonderful
method of judging anything that is done. It is said that negligence is judged, firstly, by how
much of a risk there is that it will happen. How likely is it to happen? Secondly, if
something is going to happen, how serious will it be if it happens? Thirdly, how much is
needed to overcome that risk? Frankly, if one had to make that sort of three way analysis on
this matter one would come to the conclusion that what is trying to be overcome is pretty
remote. The risk that one is trying to prevent is pretty small, but the measures to prevent it
are enormous. The majority of solicitors' bills go through and are paid without any
problems-
Hon Derrick Tomlinson: Because they are paid out of trust accounts?
Hon PETER FOSS: No; I only wish they were. Taking my own firm's situation, that would
be the exception by a long way rather than the rule. It tends to happen more with a smaller
bill in a conveyancing practice.
Hon Derrick Tomlinson: Aren't we dealing with payments from the trust?
Hon PETER FOSS: We are, but we are following a procedure set in section 65 of the Act to
deal with all bills, which I have also moved to amend, as has the Attorney General, and using
chat logic to justify this clause. I believe the signature is not adding that much. The
practitioner is in a cleft stick; he either has the bill as his excuse for transferring the money,
or he has to say it is not his bill and he should not have transferred the money. In the context
of what we are dealing with here, the signature is not justified when in 99.99 per cent of
transactions it is just one extra thing to be done by practitioners, and it is archaic.

Progress
Progress reported and leave given to sit again, on motion by Hon J.M. Berinson (Attorney
General).

APPROPRIATION (CONSOLIDATED REVENUE FUND) BILL
Consideration of Tabled Paper

Debate resumed from 17 September.
HON KIM CHANCE (Agricultural) (10.07 pm]: I will raise some matters that were raised
by Hon George Cash in his contribution to this debate on Tuesday, 15 September. He
referred, strangely, to my interjection on the matter of the Opposition's proposed goods and
services tax. He immediately thought of crayfish. I have been trying to determine the
connection between GST and crayfish.
Hon Tom Stephens: It will cost 15 per cent more.
IHon Derrick Tomnlinson: If Hon Kim Chance cannot figure that out, he will never
understand it.
Hon KIM CHANCE: I am afraid it is beyond me. I will be pleased to have a word on the
subject of (3ST later in this debate should time allow, but for now I will address those
questions that Hon George Cash raised about my comments on the crayfishing industry in
Geraldion. In his speech Hion George Cash said that "the fishing industry in Geraldcon had
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had enough of Hon Kim Chance", and "that although he might be a good wool and wheat
grower" - which is very nice of him - "he knew nothing about the fishing industry".
Hon P.G. Pendal: He said that you "might" be a good wool and wheat grower.
Hon KIM CHANCE: Hon George Cash said -

Some people have spent 50 years of their life working in that industry and they think
it is time Hon Kim Chance learned something about it instead of publishing in the
paper the drivel he did trying to undermine the fishing industry.

Hon George Cash: The word "drivel" was being generous to you.
Hon KIM CHANCE: We will get on to that. Hon George Cash continued -

The fishing industry wants a Government which is prepared to talk up the industry
and protect the massive export trade, which is worth more than $240 million per
annum. However, Hon Kim Chance made statements which jeopardise the rock
lobster industry in this State.

That is really shameful. Hon George Cash said also -
If he thought through the reaction to his comments he would understand why the
buyers in Asia are telling their agents in Western Australia that if things in the fishing
industry are as bad as they were portrayed by Hon Kim Chance in a Geraldton
newspaper last week they should be looking for alternative markets.

I am even being read by leading markets. in Asia! This is terrible stuff. Hansard States
further -

He has undermined the rock lobster industry in Western Australia and the processors
and the fishermen are very aware of his comments.

Not only the Asian markets are aware of my comments and hanging on my every word but
also the people of Geraldton are aware. Thank goodness somebody is, because Hon George
Cash is not.
The article which contained the "drivel" in the newspaper of that week -

Hon P.O. Pendal: You admit it is drivel.
Hon KIM CHANCE: No, hut I am happy to vouch for the fact that Hon George Cash
indicated it was drivel and I am supported by Hansard. I have researched this matter
thoroughly and it is quite possible that things that I did not say can appear in the newspaper
attributed to me. While I was quite sure when he was speaking that I had not said anything
of the kind and certainly had not been reported in the newspaper as saying anything of the
kind, I thought I should research it carefully before 1 said anything.
Hon George Cash: The crayfishermen of Geraldton met with me a couple of days after I
made my comments in the Parliament and agreed wholeheartedly with what I said.
Hon KIM CHANCE: Good! I am pleased to hear that because I hope that, in doing so, they
told Hon George Cash that he had his people mixed up as I did and in due course I will
apologise. I have with me the only statement that appeared under my name in the week
referred to by Mr Cash - I am not so pedantic or ungenerous to hold him down to a single
week, because he may have made an error of a week either side - or in a five week period on
either side of the week to which he referred. This is the major statement that the Asian
markets were hanging on my every word as was the fishing industry. Wait for it, it is
coming. My only statement of that period was -

"Firstly, the claim that new rock lobster conservation methods would cost 1 000 jobs
ignored the fact the whole industry supports the need to reduce catches", Mr Chance
said.
"While there may he a difference of opinion on the method, Mr Court is way out of
line if he is proposing that catches should not be limited.

That is it! That is the only statement that has appeared in the Ness.
Hon George Cash: I think you have been caught out and your best bet would be to move on
to the next subject.
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Hon KIM CHANCE: Hon George Cash suggests that I have been caught out. I will not read
it again, but I will give the House the general drift of the comments because there were one
or two interjections. The article stated that "the claim that new rack lobster conservation
methods would cost I1000 jobs ignored the fact that the whole industry supports the need to
reduce catches". I do not think the Asian markets would be unduly depressed by that. It
said, "There is no doubt that the industry, while it is in some dispute over the methods to be
used for reducing the catch, supports the need to reduce catches."
Hon George Cash: But your comments cause instability in the industry and that affects the
market. I have letters to prove it.
Hon KIM CHANCE: Surely not these comments.
Hon George Cash: Unfortunately, ignorant comments do affect our overseas markets.
Hon KIM CHANCE: Which is the ignorant comment? Are we going to call this an ignorant
comment?
The DEPUTY PRESIDENT: Order! If Hon Kim Chance stops cross-Chamber questioning,
he might be able to get on with his speech.
Hon KIM CHANCE: I am happy to warrant this as all I said in a five week period on either
side of Hon George Cash's statement.
Hon Derrick Tomlinson: That is all you are quoted as saying.
Hon KIM CHANCE: I believe it is all that I said because that came from the written Press
release and it was produced with some care. I have said very little on the conservation of
crayfish issue.
Hon P.G. Pendal: You should be ashamed of yourself. You neglect every part of your
electorate.
Hon KIM CHANCE: Hon Phil Pendal said that I should be ashamed of myself. Perhaps that
is true. However, the first words I ever uttered on crayfish conservation were at a public
meeting. That was the first time I had heard the opinions of the working fishermen on this
matter. Hon Tom Helm was there as was Hon Phil Lackyer. While I am completing the
acknowledgments, the member for Geraldton, Mr Bob Bloffwitch, and the Federal member
for O'Connor, Wilson Tuckey, attended part of the meeting, leaving it early. It was
reasonably well attended.
Getting on with my "drivel', in the latter part of the meeting all local MPs were asked
whether they would comment on the effect we thought the Minister's proceeding with the
Rock Lobster Industry Advisory Committee's recommendations would have on our
electorates if the industry were to reduce pot numbers on a temporary basis by 10 per cent in
the first year. The recommendation was causing a great deal of concern in the fishing
community in Geraldton. I was asked to comment on the effect it would have on
employment in the processing industry and on the deck hands employed in the industry. My
answer was that the last person I would ask about how I thought a fishing industry measure
would affect the local area was a wheat grower. I was reasonably honest about that; I said I
did not know. I said I thought the Minister was doing the right thing in taking not only the
advice of the Rock Lobster Industry Advisory Committee but also all other scientific advice
available to him. I had a great deal of difficulty trying to determine what were the opinions
of the people engaged in the industry because the division was so deep that the meeting
would never arrive at a resolution. A resolution has still not been reached by the people
engaged in the fishing industry, some of whom have been in the industry for 40 or 50 years.
Members should bear in mind that we are talking about a group of fishermen who are
representing the area north of the 30th parallel. They were arguing - 40 years' experience on
one side and 50 years' experience on the other - in complete dichotomy.
Hon Murray Montgomery: You seem to forget that the industry you have been representing
for a long time has that sort of problem.
Hon KIM CHANCE: Hon Murray Montgomery makes a very good point. It was put to me,
not by a fishermen but by a representative of the Western Australian Fishing Industry
Council, that this was the situation in my industry. I had only recently returned from a
meeting of wheat growers which was held at Kellerberrin. It was one of a series of four or
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five meetings which terminated at Katanning. The wheat growers were meeting on an issue
which has awesome implications for the future of the industry. The negotiations leading up
to the next Wheat Marketing Act are at the crossroads. The wheat growers were being
presented by elements of the Grain Council of Australia with an option which is a step away
from what they have been used to since 1947. This option is to move from a statutory
authority for the marketing of their wheat to a public company. Of course there was some
division and of the 270 active wheat growers who attended that meeting two voted in favour
of the Grain Council's recommendation and the majority of the 268 remaining wheat
growers voted against it.
Hon Derrick Tomlinson: Did they have an opinion on the rock lobster industry as well?
Hon KIM CHANCE: I did not ask. If I had, I would have been given the same answer I
gave the rock lobster fishermen a couple of weeks later- that is, that I did not have sufficient
information on the industry to give an opinion, and that is fair comment. I took the
opportunity to learn a little more about that industry later on.
If I were the Minister for Fisheries, Gordon Hill, and I had met with 270 fishermen - that is
roughly the number of fishermen who attended the meeting at Geraldton - and almost 268 of
them voted one way and two voted the other way, I would have had a good indication of
which way the industry was heading. The Minister did have the opportunity to do that at the
public meeting at Geraldton. He was faced with a situation where he had a meeting with, on
one side, an influential organisation, for which I have a great deal of respect, and I refer to
the Geraldton Professional Fishermen's Association, and four or five organisations
representing the coastal fishermen on the other side who claimed they were representing a
greater number of fishermen. One group was arguing that white was white and the other was
arguing that black was black and they were both making sense. The Minister had
tremendous difficulty resolving that problem. People have criticised him because they
believe he was swayed by other people's opinion. By whose opinion should the Minister
have been swayed? It was said that he did not take advice from the people competent to give
advice; that is, the Rock Lobster Industry Advisory Committee. Of course he took the
Committee's advice. What the Minister did wrong in the opinion of some people was that he
did not take the Committee's advice wholly and solely. Many experienced fishermen said
that die Committee's advice was incorrect. Should the Minister have said that he knew more
about the industry than they did? He could have said thai they had been in the industry for
40-odd years only and even though there were a couple of hundred of them he would take
advice only from the scientists and a group of fishermen who ate elected to coordinate with
the scientists. I believe the Minister did the right thing. It was not the easiest thing to do and
the action he took did not bring about a speedy decision. Members must remember that the
Minister was under attack for not making a decision quickly, but the decision he made was a
very responsible one. The speed at which the decision was made is a matter of some
conjecture. Criticism was forthcoming from one or two people at the meeting that the
Minister should make a decision quickly, but they failed to say that he should make a
decision in line with the Rock Lobster Industry Advisory Committee's recommendations.
The day following the public meeting I was asked whether I thought the Minister was being
deliberately tardy on this issue. This question did not relate in any way to conservation
matters, on which I have rarely commented. I was asked whether I thought the Minister had
moved quickly enough. I had sufficient information about the issue to comment on it and it
was my job to say that I did not think the Minister was being deliberately tardy, and I had to
establish why I thought that was the case. I have already referred to the reasons tonight and
there is no need for me to repeat them. Basically, the Minister was confronted with a
situation which was confusing to say the least.
The next day, on 23 July, The Geraldion Guardian published an article which in many ways
I have come to regret. I believe it to be die article Hon George Cash referred to when he said
"in the paper last week". In fact, it was published on 23 July, which was some time prior to
that. While I have come to regret the article, I do not regret or retract a single word that was
printed. However, I do take issue with the headline, Having bought lunch for the journalist
on the day the article was published - I had not seen the paper at that stage because the paper
is not published until about 2.30 pm - I walked outside the Murchison Tavern to see on the
news stands die headline 'Crayrnen to blame for pot confusion, MLC".
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Hon Derrick Tomilinson: And you bought the journalist lunch!I What did you buy him?
Hon KIM CHANCE: Fish at the Murchison Tavern.
Hon Peter Foss: Was it crayfish?
Hon KIM CHANCE: No, but if it had been the situation may have been different.
Hon Peter Foss: What was the fish like?
Hon KIM CHANCE: It was very good, as it always is at the Murchison Tavern.
Hon P.G. Pendal: That will see you right for a few more counter lunches.
Hon KIM CHANCE: I sincerely hope so.
Having recovered from the severe shock at seeing the headline I read the text of the article
and I recovered somewhat because the journalist, Mike Marren, is very professional.
Several members interected.
Hon KIM CHANCE: I will not mention the editor's name. However, having read the text I
was reasonably happy that what I had said to the journalist had been reported accurately. I
was certainly critical of the industry and perhaps I chose my words incorrectly. I should
have referred to the "fishermen' because that is what I meant, but my reference to the
"industry" is what the Western Australian Fishing Industry Council took exception to. I
centainly intended no disrespect to that council.
Hon George Cash: Crawling to those people now will not redress the problem.
Hon KIM'v CHANCE: I am not crawling to them.
Hon George Cash: If Hon Kim Chance wants to talk about fisheries, and lobsters in
particular, he should come to me for some tips on the Geraldton industry.
Hon KIM CHANCE: I will get to that in a moment. Having given that explanation, I do not
retract anything I said in that article. I was visited in fairly short succession by delegates
representing two of the major fishing associations in the area.
Hon George Cash: They came to see me also.
Hon KIM CHANCE: We went through the headlines fairly briefly, and then through the text
at more length, We certainly came to some understanding although I do not believe all the
people in that delegation were too pleased with me. Nonetheless, I do not withdraw one
word of what I said. I was asked whether the Minister was dragging his feet on this issue and
I said no, because the people involved in the industry were the most deeply divided industry
group I had ever seen. How could they expect the Minister to reach a decision which is so
important to the area in the face of such divided opinion?
Hon George Cash: The point they were making is that the decision made was not subject to
the biological impact statements. The Minister did not accept professional advice but wanted
to impose his own standard. That is where the mistake was made.
Hon KIM CHANCE: It is easy to say that.
Hon George Cash: I am only reflecting what the industry has told me for the past two
months.
Hon KIM CHANCE: The industry has said much the same thing to me and, I am sure, to the
Minister. However, the Minister did not ignore that advice. There is a common element
between the recommendations of the Rock Lobster Industry Advisory Committee and the

inister's decision.
Hon George Cash: The only common element is that both are printed on paper.
Hon KIM CHANCE: The aim of the Rock Lobster Industry Advisory Committee was to
achieve a reduction amounting to 200 tonnes in the rota] catch for the year. That is also the
basis of the newspaper article which Hon George Cash first identified and which, I think he
has now conceded. was correct. The Minister's recommendation, which is based on
scientific analysis, would achieve a reduction in the order of 200 tonnes, which is the target
figure. None of the other claims put forward, either by WAFIC or the first Rock Lobster
Industry Advisory Committee recommendations, achieved the reduction of 200 tonnes. We
must bear in mind the Minister's role in this. He is the only person in the whole argument
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who has no vested interest in the decision other than the conservation of the biom ass. His
only interest is that the well managed fishery - everyone concedes chat it is extremely well
managed - remains well managed.
H-on Peter Foss: Is that absolutely correct?
Hon KIM CHANCE: Of course it is. Even 1, as the local member, have a vested interest.
Hon Peter Foss: I understand otherwise.
Hon KIM CHANCE: I what way otherwise?
Hon Peter Foss: Otherwise, that he has no interest.
The DEPUTY PRESIDENT (Hon B.L. Jones): I ask the member on his feet to address the
Chair instead of replying to interjections; he will then make greater headway with his speech.
Hon KlI CHANCE: Hon Peter Foss introduced an issue that I would like him to share with
US.
The DEPUTY PRESIDENT: He will have that opportunity when you have finished
speaking.
Hon KIM CHANCE: The Minister has no vested interest. Every fisherman has a vested
interest, but I am not suggesting that anyone is placing his or her vested interest ahead of the
interest of the industry. However, everybody is putting his own point of view. It is almost
impossible in any group of people such as this to divide the cake evenly. Members may
recall the problems and heartache of the quotas in the wheat industry, when it was necessary
to divide the cake evenly. In many ways management of the available fishing grounds is
similar. Everyone is approaching it from a different angle and viewing it in the light of his
own experience. I am not being supercritical but, given the conflicting viewpoints, it is
almost inevitable that that type of division will occur. I recognised that. The fishermen
cannot accept somebody from outside entering into this even though he has not criticised the
industry. He has admitted that he is not an expert but any fool can see that the people are
divided. That is the extent of my comments on the crayfishing industry.
Hon George Cash: Other things need to be discussed. What is your current position with
regard to crayfishing policy?
Hon KIM CHANCE: My position -

The DEPUTY PRESIDENT: Order! The member on his feet is not required to respond to
questions. Hon George Cash will have an opportunity to speak later.
Hon George Cash: Do you have a policy?
Hon KIM CHANCE: That is a fair question.
Hon George Cash: You have not discussed home porting. When I distribute your speech to
all the fishermen, and no doubt Hon Peter Foss will distribute it to the Portuguese fishermen
who approached him, they will be asking questions about home porting.
Hon KIM CHANCE: I shall be pleased if Hon Peter Foss and 1-on George Cash distribute
copies of my speech. So far, I am not sure how quickly my speech will get back from Asia
in order to be distributed through the norm al sources which have been used to influence the
Asian markets. I hope my speech can be distributed with the aid of Hon Peter Foss and
Hon George Cash.
Hon Peter Foss interjected.
Hon KIM CHANCE: I will not comment on what the Minister will say, presumably, by the
end of this week. The member has asked my opinion; I shall not have one until the Minister
makes his final determination. While members opposite are distributing copies of my speech
to the fishermen in the southern zone I hope they will point out the explanation I have given;
that is. I have not tonight, and very rarely have, put a point of view on the conservation
measures. I have given an opinion on how the Minister is reacting but it is not, and will not
be, my place to comment on conservation measures. If Hon George Cash thinks that is good
reason to distribute my speech among southern zone fishermen, I wish him well and I hope
the speech is well received. I hope he will also read what I have said.
Hon George Cash: I will probably read it to them.
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Hon KIMt CHANCE: Goood. I hope he does not get it wrong.
Hon Peter Foss: Do you consider that home porting is a conservation measure?

Hon KIM CHANCE: I will not be drawn on home porting; but ir is irrelevant until the
Minister makes his final decision.
Hon P.C. Pendal: We were just putting out a few feelers.
Hon KIM CHANGE: When I said I had make a mistake in that article which so offended
Hon George Cash -

Hart George Cash: It was not me who was offended, but the fishermen who came to me in
droves and complained. That was the problem.
Hon KIM CHANGE: Now they will have the opportunity to read my speech, they will have
a full and adequate explanation. The terrible mistake I made is that, when I responded in the
paper the next day, I was actually responding to a statement which I attributed to the Leader
of the Opposition in the other place, Mr Court. However, when I reread the article to which I
was responding I found I was wrong and that it was Hon George Cash who had made the
statement.
Hon George Cash: Wrong again?
Hon KIM CHANCE: I was wrong once before, too; it was in September 1967, if my
memory serves me correctly. However, on this occasion it was Mr Cash who said it. The
article read in part -

Mr Cash had earlier warned the Government's new crayfishing conservations plans
could cost up to 1000 jobs and slammed a decision nor to increase police numbers in
Geraidton this financial year.

So not only do we have a GST link with crayfish, but also we have a police link with
crayfish. That was the comment to which I responded. If the conservation measures will
cost 1 000 jobs, which is something the Minister has said is not so, regardless of how that
catch reduction is brought about, 1 000 jobs will be lost. I do not think 1 000 jobs will be
lost, but however we contract the catch from that fishery we will cause the same number of
jobs to be lost if each means used achieves the desired aim of reducing the catch by
200 tonnes. That stands to reason. There are so many jobs needed to produce so many
tonnes of fish. If in the interests of reducing the total catch of 200 tonnes some jobs will be
lost, that is tragic; but it is unavoidable.
Hon George Cash: You say it is unavoidable, but that will not be good enough for the people
who will lose their jobs, their cars and their houses and suffer family breakdowns.
Hon KIM CHANGE: I can see that it is tragic - any job loss is tragic - but is Hon George
Cash going to tell me that he is standing for no reduction in the catch?
Hon George Cash: I am standing for a policy that would not see any loss of jobs in the area,
and that is why the fishermen in the area are so supportive of that policy. It should be done
by proper management techniques.
Hon KIM CHANCE: That is fine, and I understand Hon George Cash's point of view: He
stands for a position which will mean no loss of jobs in the crayfishing industry. There is
only one way that can be achieved; that is, by maintaining the catch at the current level. That
is, Mr Cash is saying there shall be no conservation measures. There are no two ways to
look at that. We either have all of the jobs and retain all of the catch or we conserve the
industry, reduce the catch and ultimately, and sadly, lose jobs. I do nor think it will be
1 000 jobs - that is a figure Mr Cash presumably has dragged out of his own fertile
imagination - but jobs may well be lost if we reduce the catch by 200 tonnes, which is the
figure the Rock Lobster Industry Advisory Committee has said is the target figure we should
aim at for a reduction in catch.
If we do not bring in the conservation measures - if we say there will be no conservation
measurs because we want Mr Cash to feel good - ultimately we will not have a fishing
industry. If that is sending messages to the Asian marker, that is good; because if the Asian
market expects that we will manage what is the best managed fishery in the world and if we
are to continue to manage it the way we have been managing it and conserve the stocks, the
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Asian market will think that is very good because they will have crayfish in steady, reliable
supply for years to come. The Asian market will see that the Western Australian rock lobster
industry is not going the same way as the South African rock lobster industry. Do members
recall what happened in South Africa? There were no controls and the fishery was fished by
three countries. It was an extremely difficult fishery to manage and ultimately the South
African rock lobster fishery disappeared - it simply went away. There is no longer a South
African rock lobster fishery.
Managing a rock lobster fishery is about as difficult a job as one can take on. It requires an
enormous amount of scientific knowledge and tremendous cooperation from the people
involved, and it is a tragedy that some people are trying to make a political football out of
what is probably the most important decision that will face Geraldton this year.
Hon Peter Foss: Bernie Bowen would put in home porting.
Hon KIM CHANCE: That may well be true.
I will take Hon George Cash's advice now, as I think I have said enough about the rock
lobster industry. However, I hope he enjoys reading Hansard, and I hope even more that the
people to whom he reads it will enjoy it, and I thank him very much for his offer.
I turn now to another matter which is causing a real problem in my electorate. Many
members of this House who have been involved in business in Perth are familiar with the
scenario of a limited liability company failing and, after liquidation of its assets and
satisfaction of demands by the secured creditors, the company has insufficient funds to
satisfy its unsecured creditors. That is a common enough scenario in the city and is tragic in
itself.
IHon Peter Foss: Rothwells is an example.
Hon KIM CHANCE: Yes, it probably is. There is nothing new about business failures; they
have been occurring ever since business first started.
Several members interjected.
Hon KIM CHANCE: That is basically true; they will accelerate in times of recession.
However, all of us who engage in business do so in the knowledge that companies which
contract to pay us for goods and services provided may well fail, for one reason or another,
to honour those agreements. When this occurs an unsecured creditor, who may have been a
supplier of goods to the failed company, may as a result face a situation which could cause
his own hardship and even bankruptcy. In the case of a failure of a limited liability company
which has provided its bankers with security in the form of the directors' assets or
alternatively guarantees from the directors, these assets must be sold in order to satisfy the
secured creditors. However, if there is a surplus of assets over secured liabilities these assets,
where they are cash - that is, cash surplus from the sale of the assets - or real estate assets,
which do not have to be sold in order to meet secured liabilities, they belong exclusively to
the directors without any liability existing on their behalf to satisfy the unsecured creditors.
The directors of the failed company are then free to conduct their business based on the
remaining assets, which may be quite considerable.
H-on Peter Foss: By way of subjugation.
Hon KIM CHANCE: That is a big word. As a result, the unsecured creditors, some of
whom were suppliers to the company and were people who trusted and respected those
directors, are left to deal with their own losses, which could well lead to their own business
failures.
I referred earlier to the fact that city business people are only too familiar with this type of
event. While it is not unknown to have occurred in country areas it has been rare enough to
have a shattering impact if it happens. There are a number of reasons why this essential
difference exists between city and country. Probably the main reason is that for some
decades country producers have become familiar with supplying a Statewide or nationwide
statutory marketing authority which is backed by Government guarantees and, as such, does
not fall into default.
Hon Peter Foss: What about the big wool failure of 1967?
Hon KIM CHANCE: I promise the member that I will refer to wool- In supplying such
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marketing boards, the producers are absolutely assured that they will be paid as contracted.
This marketing system has ensured that producers of wheat, barley, lupins, wholernilk and
lambs - but not wool chaff or hay - are assured of payment.
Also, many business dealings in rural areas are between not growers and limited liability
companies but between individuals, and between individuals and partnerships. Again, this
does not apply to wool. The application of limited liability is not the mainstay of the
commercial structure in the country, as it is in the city. In the event of a failure of an
individual or partnership in business, a legal liability remains on the business - once secured
creditors have been satisfied - to distribute the remaining assets fairly among unsecured
creditors. One would not wish to impute that country people have a greater level of
commercial morality than those in the city, but in the circumstances I have described it
would require an extraordinary amount of integrity by the principals of a failed company to
voluntarily pay out their company's unsecured creditors from surplus assets to which the
principals have an uncontested ownership under law.
A company in my electorate has been trading for many years, but is now in the process of
liquidation. I was called by one of the many farmers who have supplied produce to this
company in good faith. These farmers now have legal advice which indicates that their
situation is next to hopeless. The caller told me that the assets of the directors were used as
security by the company, and were visible evidence of the strength and soundness of the
company - the farmers supplying the company relied on this - and well exceeded the levels of
secured liability of the company. Thie unsecured creditors - mostly farmers - are owed some
$2.2 million according to reports made to me. In supplying produce to this company the
farmers have expressed their trust and reliance on the goodwill of the company, the aims of
which they supported. The company and its principals have always been true to their aims,
which were innovative and courageous and offered a great deal to the farmers in the region.
Hon Peter Foss: Where did the $2.2 million go?
Hon KIM CHANCE: That will become self-explanatory if the member will let me get on
with my speech. The ultimate failure of the company was not due to any lack of diligence or
skill by the principals. Even if they do not have a legal obligation to their suppliers, they
certainly have a moral obligation. The farmers who placed their trust in the company may
now be let down by our legal system and the provisions of the Companies Act. In each case,
if the principals do not meet these debts, the farmers will suffer hardship, ranging from mild
to severe hardship. In at least one case of which I am aware a fanner is owed more than
$160000X, and many others are owed amounts anywhere between $50 000 and $100 000.
Their legal advice is that they have little hope of recovering those debts.
Reasonably, these people are asking their parliamentary representatives these questions:
Why have they allowed this to happen? Our parliamentary representatives have the
legislative capacity to prevent this; why did they not use it? More importantly, what will
they do to prevent it happening again? In each case I feel inadequate in that I have wimnessed
an injustice which was preventable; however, I have been powerless to prevent people from
suffering that injustice. Means are available to protect the supply of goods. It is a matter of
simply adding a security clause to a contract signed between the grower and buyer. Such
contracts are common in the wool industry and, Mr Foss, came into use in the wool industry
because of the failure to which the member referred. The company involved was Wool
Exporters.
Similar situations exist in the livestock industry. Livestock broking houses, such as
Wesfanners. and others, provide a del credere risk coverage which is an integral part of their
commission. The acceptance of this risk by the broker ensures that the payment for growers,
which is in default for whatever reason, will be made. Wesfarmers or any other broker could
make risk coverage available if it had been sought by the growers and the brokers,
Hon Peter Foss: It costs money.
Hon KIM CHANCE: Yes, but in the livestock industry, at least, it is an affordable cost. It is
built into the commission.
Hon Peter Foss: The Royal Commission into Wool Exporters took place in this very
Chamber in 1967.
Hon John Halden: That really helped the debate.
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Hon KIMv CHANCE: It did, it is a matter of extreme interest to me. If the del crrdere
coverage had been sought by the growers and suppliers, on terms acceptable to the company,
it could have been applied. If the broking company had accepted the liability for risk, the
situation which resulted in that company falling into trouble would have been forecast more
accurately.
Legal means are available to provide effective security for suppliers of produce and goods. It
is imperative that we recognise the need to ensure that where significant contracts are signed,
parties are aware of avenues available to provide adequate assurances of payment. That is
needed now more than ever before. All commodities, even those previously covered by the
exclusive marketing provisions established by the statutory marketing authorities, are now
substantially deregulated. As such, these can be bought and sold freely if the growers choose
this option. This means that every day private contracts are signed for the supply of farmers'
produce amounting to millions of dollars. The potential for default of payment is substantial.
Rarely a harvest goes by without at least one grain buyer failing to meet a contract
obligation.
It is my sincere hope that this company in my electorate will involve the directors in making
an honourable settlement. I have no reason to doubt that they will do this; they are people of
considerable integrity. My concern is that legally it appears that they do not have to come to
a settlement, and if the directors were people of less integrity they would not come to terms
with their creditors.
I was intending to travel to Geraldton tomorrow for a meeting between the principals and the
unsecured creditors. Unfortunately, that meeting was cancelled as a Perth meeting took
precedence. This meeting would have to take precedence over a meeting of unsecured
creditors at this stage. This is a matter of serious concern. I would certainly appreciate
advice from any other member of this House regarding how this situation can be handled. I
expressed some surprise at this issue because, frankly, if a man owes money and he can pay
anything, he should.
We are considering the use of the limited liability provisions of the Companies Act, which I
am sure were never intended by their architects to be used in this way. That is, that the
directors, as people responsible for the loss, are able to carry away surplus assets to be
enjoyed when the moral, if not legal, obligation should be to pay the people they owe. These
people had placed their trust in the directors.
[Debate adjourned, pursuant to Standing Order No 61(b).]

ADJOURNMENT OF THE HOUSE - ORDINARY
HON J.M. BERINSON (North Metropolitan - Leader of the House) [11.00 pm]: I move -

Thiat the House do now adjourn.
HON P.G. PENDAL (South Metropolitan) [11.01 pm]: I do not intend to detain the House
any more than a few minutes. However, I do not want it to adjourn until I have brought to its
notice a matter to which I have made some reference before in speeches on the Port Kennedy
development project. Some weeks ago, during the second reading debate, I chose my words
carefully when I said that I could not understand why such an unhealthy interest was taken in
the project by the member for Rockingham. That position is apparently no better today than
it was when I made those remarks. 1, along no doubt with other members of this House, am
now the recipient of a letter in which the Speaker of the Legislative Assembly, on the
letterhead of one of the highest offices of Parliament, goes in to bat again for this project.
Again, why is the Speaker of the Legislative Assembly so intent that he has used the
Speaker's letterhead and status?
Hon J.M. Berinson: Are you suggesting that he is not allowed to use his own letterhead?
Hon P.G. PENDAL: That is not his own letterhead; it is the letterhead of the Speaker.
Hon J.M. Berinson: That is who he is.
Hon P.G. PENDAL: I have challenged the unhealthiness of his interest in the project even as
the member for Rockingham.
Hon John Halden: Go outside and make that accusation.
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Hon P.G. PENDAL: I do not have to; Parliament exists so that members can say inside what
otherwise they would be sued for saying outside. I make no apology for that. It is an
unusual position to say the least that a presiding officer in his capacity as the Speaker should
make an appeal in an open letter to members of Parliament. It would be no different if we
were to receive an open letter on the letterhead, for example, of the Attorney General if he
were arguing on a partisan matter that fell within his portfolio. Quite apart from that, I find it
strange that the Speaker needs to defend the proponents against a letter circulated earlier by
the Port Kennedy Fishing and Sporting Club Inc. I would have thought that that club was big
enough to explain its own position without the Speaker's wanting to do its work.
Hon Tom Helm: He is the member for the area.
Hon P.O. PENDAL: In that case he should use the letterhead of the member for that area; he
should not bring into the matter the status and the role of the Speaker.
Finally, he says in his final paragraph on page 1. among other things -

- Contrary to your penultimate paragraph, anyone who takes the time and trouble to
travel to Port Kennedy will see that the area that is to be developed at Stage I of the
proposal is occupied by almost one hundred squatters shacks and is in fact in the most
degraded condition possible.

Firstly, he must have gone to a different area from what I have seen in recent months.
Secondly, if those squatters' shacks are in such a degraded condition why has the
Government - his Government - not done something about it? Silence from Government
members about that. The person occupying the role of Speaker of this Parliament has no
right to put forward on the Speaker's letterhead a partisan view about a matter. If he wants
to argue those matters he is perfectly entitled to do that as the member for Rockingham.
Even in that case I am still puzzled by the interest he cakes in it. However, there is no excuse
whatsoever for involving the office of the Speaker in the way that man continually does.
Question put and passed.

House adjourned at) 1.06 pm
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QUESTIONS ON NOTICE

CORRECTIVE SERVICES, DEPARTMENT OF - MISMANAGEMENT
ALLEGATIONS

Senior Officers' Concerns, Minister for Construction's Confirmation
543. Hon GEORGE CASH to the Minister for Education representing the Minister for

Construction:
(1) Has the Minister received confirmation from the Building Management

Authority, the Department of State Services and the State Supply Commission
that certain senior officers have had concerns regarding unusual tendering
practises and excessive cost overruns in the Department of Corrective Services
for a period of years?

(2) Has the Minister instigated an investigation into these concerns and in
particular the reason why the Department of Corrective Services ignored
earlier inquiries and why senior officers from departments under the control of
the Minister have instigated inquiries but not followed up on these matters?

Bon KAY HALLAHAN replied:
Reply provided by the Minister for Construction -

(1) 1 am advised that matters have been raised with the Chairman, State
Supply Commission, within the areas mentioned. An internal audit
review within the Department of Corrective Services is in progress to
examine tendering and cost management practices. Officers within
my portfolio are providing advice in the review process.

(2) No.
MEDICAL PRACTrITIONERS - RURAL AREAS

Goverinent Incentives
616. Hon MARGARET McALEER to the Minister for Education representing the

Minister for Health:
What steps is the Government taking to encourage doctors (in particular recent
graduates) to serve the rural areas of this State?

Hon KAY HALLAHAN replied:
The Minister for Health has provided the following reply -

The following initiatives have been taken to encourage doctors to work in
rural areas of Western Australia -

1. The WA Centre for Remote and Rural Medicine established by the
Government in 1989 is undertaking a number of measures to help
recruit and retain doctors in country areas. These include providing
assistance to obtain locumn suppon, the establishment of teaching
centres in Carnarvon, Northampton and Merredin with further centres
planned for other parts of the State, an exchange program involving
R.MOs at Princess Margaret Hospital and rural doctors who wish to
upgrade their knowledge in paediatrics, a continuing medical
education program developed in conjunction with the Fremantle
Hospital to suit the individual needs of rural doctors and the formation
of the Spinrphex Club to support and encourage medical students
interested in taking up rural practice on completion of their training.

2. Two scholarships are funded each year through the WA Country
Council to encourage high school graduates from country towns to
enter medical training at the University of Western Australia.

3. A rural general practitioner training program is established. Initially
the program was run by the Health Department of WA and provides
training and experience in obstetrics, paediatrics and anaesthetics plus
the opportunity to work in the Pilbara and the Kimberley. Six of the
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seven graduates of the program have remained in rural practice. The
program is now being coordinated by the WA Centre for Remote and
Rural Medicine in conjunction with Fremantle Hospital.

4. A department of rural medicine is being established at Fremantle
Hospital to provide educational and logistic support to training for
rural medicine. The department will work in close cooperation with
WACRRM to coordinate hospital and community based segments of
the training. It is anticipated that five trainees per year will be
admitted to the training program.

5. A ministerial committee to investigate issues affecting the provision of
specialist services in country regions has been initiated. The
committee will be chaired by a general surgeon from the south west
and will have representation from the major specialist groups, the
Australian Medical Association and the Health Department of WA. It
is anticipated that the committee will make recommendations on
initiatives to improve the effectiveness of rural specialist services and
to encourage increasing participation of specialists in the provision of
rural medical services.

TEACHERS - TRADE UNION TRAINING AUTHORITY COURSES
Duration; Total Cost

62 1. Hon N.F. MOORE to the Minister for Education:
I refer the Minister to her answer to question on notice 545 and ask -
(1) What is the duration of the courses?
(2) What was the total cost, including funds to engage relief staff, of Trade

Union Training Authority courses for teachers during each of the last
three financial yet~s?

Hon KAY HALLAHAN replied:
(1) TUTA courses vary from one day seminars to three days. Occasional five day

on site courses operate at the invitation of employees.
(2) The cost of TUTA training courses for teachers over the last three years is

readily available as relief arrangements are controlled at the school level.
BUDGET - GENERAL LOAN AND CAPITAL WORKS FUND ESTIMATES OF

EXPENDITURE AND ESTIMATES OF REVENUE
Motor Vehicles, Purchases and Sales

644. Hon MAX EVANS to the Minister for Education representing the Minister for
Health:

With respect to the General Loan and Capital Works Fund Estimates of
Expenditure at page 20 and the Estimates of Revenue at page 13 -

(1) How many motor vehicles will be purchased from the estimated $8.623
million?

(2) How many motor vehicles will be sold under the 1992-93 estimated
amount of $4.103 million?

(3) Prior to 1991-92 were motor vehicles purchased out of the Consolidated
Revenue Fund?

(4) Will the sale of motor vehicles cease to be credited to revenue and, if so,
how will the proceeds of the sales be treated?

Hon KAY HALLAHAN replied:
The Minister for Health has provided the following reply -

(1) 528.
(2) 364.
(3) Yes, in addition to those hospital vehicles purchased from the hospital

fund.
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(4) Revenue from the sale of motor vehicles will be treated as per
regulation 26 of financial administration amnendnment regulations 1991:
"proceeds of the disposal by sale of public property".
(ie: Proceeds to be credited back to the original funding source)

RESIDENTIAL TENANCIES ACT - REVIEW
Committee Members - Public Submnissions Closure Date

651. Hon GEORGE CASH to Hon John Halden representing the Minister for Consumer
Affairs:
(1) Which persons comprise the committee that reviewed the Residential

Tenancies Act?
(2) When did public submissions close in respect of the review process?
(3) When is the committee required to report on its deliberations to the Minister?
Hon JOHN HALDEN replied:
(1) The report on the operations of the Residential Tenancies Act was prepared

not by a committee but by the Ministry of Consumer Affairs.
(2) Public submissions in relation to the review closed on 23 August 1991,

Subsequently, after the report had been tabled, public comment was invited
for a six week period which expired on 1 May 1992.

(3) Not applicable.
ABORIGINAL HOMES DEVELOPMENT ASSOCIATION INC - STATUS AND

FUNCIJON
660. Hon DERRICK TOMLINSON to the Minister for Education representing the

Minister for Aboriginal Affairs:
(1) What is the status and function of the Aboriginal Homes Development

Association Inc?
(2) Who arc the members of its board of management?
(3) Does it employ staff and, if so, how many and in what capacities?
(4) Has it received financial support from the State Government or through State

Government agencies and, if so, how much and when?
(5) Has it received financial support from the Commonwealth Government or

through Commonwealth Government agencies and, if so, how much and
when?

(6) Does it have any relationship with Palencia Pty Ltd and, if so, what is the
nature of that relationship?

Hon KAY HALLAH-AN replied:
The Minister for Aboriginal Affairs has provided the following reply -

The Aboriginal Homes Development Association Inc is an
independent organisation and should be approached directly for
information.

(4) $614 640 was granted in September 1990 through the Aboriginal
Affairs Planning Authority for establishment costs.

(5) The question should be directed to the Commonwealth Government.
SCHOOLS - APPLECROSS SENIOR HIGH
Staff and Administration Facilities Upgrading

666. Hon P.G. PENDAL to the Minister for Education:
(1) Is the Minister aware that Applecross Senior High School staff are keen to

have their staff and administration facilities upgraded to match those in other
similar schools, on the grounds that the two former convented classrooms
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inadequately accommodate the present 105 staff members and that the
administration area remains virtually untouched since 1958?

(2) If so, what consideration is being given to upgrading these facilities?
Hon KAY HALLAHAN replied:
(l)-(2)

As a result of Ministry of Education-Civil Service Association restructurng
negotiations in 1990, a subcommittee comprising several school registrars and
representatives of the CSA and the ministry's facilities operations branch was
established to investigate and report on the accommodation, furniture and
equipment for administrative and other non-teaching staff in schools and
district offices. Following the completion of self-evaluation questionnaires by
all schools in 1991, each district education office was requested to assign
priorities. The criteria used includes floor area, functional relationships,
health and safety issues such as ventilation and lighting, and school size. At
that time Applecross Senior High School was not rated as a high priority by
the Melville District Education Office. Nevertheless, Applecross will receive
every consideration in relation to the needs of other schools when the
subcommittee meets later this year to make recommendations regarding those
projects to be undertaken in 1993.

SCHOOLS - SCHOOL DECISION MAKING REGULATION 278(2)(b)(i)
School Councils or Parents and Citizens Associations Concerns

674. Hon MURIEL PATTERSON to the Minister for Education:
With reference to the school decision making regulation 278(2)(b)(i) -

(1) How many school councils or parents and citizens associations have
expressed concern about this regulation?

(2) What are the names of the schools involved?
(3) Has anything been done to address this infringement on the democratic

principles of the schools involved?
(4) Is this in keeping with the original spirit of the better school report

which suggested full community participation in school governance?
Hon KAY HALLAHAN replied:
(1) A small number of schools have expressed concerns. It is not possible to give

a precise number as this information is not collected centrally.
(2) Not applicable.
(3) Democratic principles have not been infringed as any adult member of the

community is entitled to join the school parents and citizens association.
(4) Yes.

SCHOOLS - YANCHEP DISTRICT HIGH
Minor and Major Works Expenditure

680. IHon GEORGE CASH to the Minister for Education:
(1) What were the respective amounts expended at the Yanchep District High

School on major and minor works for each of the past five years?
(2) What is the budgeted expenditure for 1992-93?
Hon KAY HALLAHAN replied:
(1) 1989-90 Expenditure

Faults $14284
Preventive Maintenance 2 253
Vandal Damage 4 153
Minor Works 12047
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1990-91 Expenditure
Faults $13 154
Major Breakdowns 469
MinorWorks 3 737
Preventive Maintenance 420
Furniture 4 861
Vandal Damage 4 671
Total $27 312
1991-92 Expenditure
Faults $28 063
Major Breakdowns 469
Minor Works 13534
Preventive Maintenance 12 294
Vandal Damage 7 462
School Improvement Grant 1 500
Minor Works Allocation for Projects up to $500 2054
Total $65 376
Information on expenditure prior to 1989-90 is not readily available.

(2) 1992-93 Proposed
Faults to Date $9111
Preventive Maintenance 29 140
Vandal Damage to Date 2713
Minor Works 5355
Proposed Minor Works Allocation for Projects
up to$1000 4351
School Improvement Grant - available in 1993 1 500
Total $52070

PEARLING INDUSTRY - PEARL SHELL, SOUTH OF PORT HEDLAND
Additional Licences Decision

694. Hon P.H. LOCKYER to Hon Mark Nevill representing the Minister for Fisheries:
(1) When will a decision be made with regard to additional licences to take pearl

shell south of Port Hedland?
(2) Is it correct that the Federal Minister responsible for fisheries refuses to

endorse recommendations of the Western Australian Government?
(3) How many licences are involved?
Hon MARK NEVILL replied:

The Minister for Fisheries has provided the following response -

(I)-(2) The joint authority, consisting of the Western Australian Minister for
Fisheries and the Commonwealth Minister for Primary Industries and
Energy, is still considering the allocation of licences for zone I of the
pearl oyster fishery.

(3) The allocation of 60 000 shell quota is involved.
FISHING - RECREATIONAL FISHERMEN, EXMOUTH AREA

Regulation Changes
695. Hon P.H. LOCKYER to Hon Mark Nevill representing the Minister for Fisheries:

(1) Is the Government altering recent regulations referring to recreational
fishermen in the Exmouth area?

(2) If so, what changes are envisaged?
Hon MARX NEVILL replied:

The Minister for Fisheries has provided the following response -
(1) Yes.
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(2) Following meetings in the Exmouth region, adjustments have been
made to the bag limits applying to Chinanman Cod taken east of North
West Cape. The changes are -

an increase in the State daily bag limit of Chinanman Cod -
Ephinephulus rivularus - from four to eight; and
within the Ningaloo Marine Park limit, an allowance of eight
Chinanman Cod which may be taken from those waters of the
marine park east of a line due north from Vlarning Head.
Within the marine park boundaries, the allowance of Chinaman
Cod can only be landed at Bundegi boat ramp.

INFRINGEMENT NOTICES - INFRINGEMENT NOTICE REGISTRATION AND
ENFORCEMENT PROCEDURE (IN'REP) SYSTEM

Computer Tagging of Non-payments
700. Hon GEORGE CASH to the Attorney General:

(1) Does the infringement notice registration and enforcement procedure (INREP)
system allow for the computer tagging of unpaid infringement notices so that
payment for an expired motor vehicle driver's licence cannot be accepted until
the infringement notice has been paid?

(2) If not, is such an addition to the INREP system feasible?
Hon J.M. BERINSON replied:
(1)-(2) No. The Justices Act enforcement procedures are currently being reviewed by

a joint Crown Law-police working parry. This proposal has been included for
examination.

PRISONERS - ADULT
Recidivism Rate

706. Hon GEORGE CASH to the Minister for Cormrecive Services:
What is the average recidivism rate for adult prisoners in Western Australia?

Hon J.M. BERIN SON replied:
The most recent recidivism data available is that published by the Crime
Research Centre at the University of Western Australia. The data covers the
years 1975 to 1990 and includes those released from prison for the first time.
A total of 21 722 offenders were in this category. The Crime Research Centre
reponted the probability of recidivism by sex and Aboriginaliry. The
probability of recidivism for male non-Aborigines was estimated at 42.6 per
cent and for female non-Aborigines at 35.6 per cent. For male Aborigines the
probability of recidivism was estimated at 75.7 per cent and for females a;
66.4 per cent.

PRISONERS - RELEASE STATISTICS
709. Hon GEORGE CASH to the Minister for Corrective Services:

What is the average number of persons released from prison on a weekly basis
in Western Australia?

Hon J.M. BERINSON replied:
During the 1991-92 financial year, the weekly average was I11.,

QUESTIONS WITHOUT NOTICE

UNW'ERSITY OF NOTRE DAME - LAND ENDOWMENT PROPOSAL
Dr Tannock, Letter to Attorney General - Response in Writing

472. Hon GEORGE CASH to the Attorney General:
I refer to the recently publicised report titled "Inquiry Into the Proposed Grant
of Land at Alciros to the University of Nomre Dame", and particularly to that
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part of it that refers to a letter dated 15 March 1988 from Dr Tannock to the
Attorney requesting support relating to the introduction of the legislation to
create the university, exempting the university from as many State taxes as
possible, granting several sites of Crown land in Fremantle, State Government
guarantees on loans taken by the university, and a $5 million grant.

(1) Did the Attorney respond in writing to the letter?
(2) If so, on how many occasions did the Attorney raise these matters in

writing with Dr Tannock and/or other representatives of the
university?

(3) Did the Attorney raise the matter of this request for support from Dr
Tannock with the then Minister for Education in writing or by other
means?

(4) Did the Attorney raise tbis request for support by Dr Tannock in
discussions at a Cabinet meeting?

(5) If so, on how many occasions?
Hon J'.M. I3ERINSON replied:
(1)-(5) It is self-evident that questions of this nature, and seeking as much detail as

Mr Cash would like, must go on notice. I can, by way of preliminary
comment, indicate that my memory of the position is that Dr Tannock
approached me in a normal sort of lobbying way in order to attract my interest
to this proposal. If the Select Committee says there was a letter then
presumably there was a letter, and I am happy to look that up and see whether
I replied.

Hon George Cash: Do you recall whether you replied?
Hon J.M. BERINSON: No, I do not recall whether I replied. What I think

happened -

The PRESIDENT: Order! The inister is either to answer the question or have it
put on notice. He cannot do both.

Hon J.M. BERINSON: Very well, I will give a partial reply and invite the Leader of
the Opposition to put on notice any part of his question that I have not
addressed.

Hon P.G. Pendal: The bit that is safe!
Hon I-M. BERINSON: I think it is perfectly reasonable that I respond to the best of

my ability now, indicating from the outset that it is impossible to respond
completely and in detail to the list of issues the Leader of the Opposition
raised, and invite Mr Cash to place on notice any matters I1 have not
addressed.
I need do no more than indicate that my recollection is that my first
knowledge of what became known as the Notre Dame proposal was by way of
ordinary lobbying by Dr Tannock. As I have said, if the committee says he
wrote me a letter I have no reason to doubt he wrote me a letter. I do not
recall replying to any such letter but I might well have, and I am happy to
check on that if Mr Cash warnts to pursue it. I would have been more likely
simply to telephone him back to discuss any matters, and all of that on a very
loose and indefinite basis.
I have previously said that my first introduction to any detailed proposition
concerning Notre Dame was at the meeting which I have previously dated -
and now forget, but I think it was 4 July 1989. I repeat that subject to
correction, as I do not have my original note on that with me. Whatever the
date is, that was the first occasion on which I had any introduction to a
detailed proposal on Notre Dame. My previous contact with Dr Tannock was
of the morm generalised nature to which I have referred.
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UNIVERSITY OF NOTRE DAME - LAND ENDOWMENT PROPOSAL
Cabinet Meeting 4 December 1989 - Minister for Education's Attendance

473. Hon N.F. MOORE to the inister for Education:
I refer the Minister to my question without notice 463 last Thursday.
(1) Is the inister now able to advise the House whether she attended a

Cabinet meeting an 4 December 1989?
(2) At the time of the Cabinet meeting at which approval was given to

introduce the Nomre Dame University legislation, was the Minister
aware that a conscious decision was made not to refer to ay proposed
Government guarantee in order to expedite the passage of legislation
through Parliament?

(3) When the Minister delivered the second reading speech in this House
for the Notre Dame University Bill on 7 December 1989, did she know
that the sentence contained in the speech, "The purpose of part 6 is to
make the university financially independent of the Government" was
false?

(4) If so, did the Minister know it was false and thus was misleading this
House?

(5) Can the Minister give an assurance that, unlike the Premier, she did
not read the second reading speech "through her teeth"?

Hon KAY HALLAHAN replied:
Can the member read his question again?

Several members interjected.
The PRESIDENT: Order! Question time is about seeking information and hopefully

receiving it. However, if members make questions long and Ministers cannot
remember them, we have less chance of receiving information. I suggest the
member read his question again in a way in which the Minister can remember
it.

[Question repeated.]
Hon KAY HALLAHAN:.
(1)-(5) 1 can confirn that I was present at a Cabinet meeting held on 4 December

1989. My memory and understanding of this matter is that no Government
guarantee has been given.

Hon P.C. Pendal: Are you speaking through your teeth?
Hon KAY HALLAHAN: I do not believe anything misleading was contained in the

second reading speech that I delivered.
Hon N.E. Moore: You gave exactly the seane speech as the Premier.
Hon KAY HALLAHAN: I do not believe there was anything misleading in the

speech that I gave in this House; I did not mislead the House. The last
question is a rubbish question indicative of the state of the Opposition.

SCHOOLS - WILLE'ITON SENIOR HFtCH
Letters Issued to Students - Minister's Discussions

474. Hon P.C. PENDAL to the Mnister for Education:
(1) Has the Minister spoken to anyone at the Willetton Senior High School about

the latest publicity relating to letters issued to students attending the school?
(2) If so, to whom has she spoken?
(3) If the Minister has not spoken to anyone at the school, how did she make a

statement that was so critical of the staff, who are dedicated to the better
education of students at that school?
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(4) Will she now undertake to visit the school to -

(a) discuss the issue with the staff?
(b) examine plans for much needed improvements at the school; and
(c) apologise Co the staff involved?

H-on KAY H-ALLAHAN replied:
(1) No.
(2) Not applicable.
(3) The Chief Executive Officer of the Ministry of Education was asked to

provide a report on the complaints that had been received. It was not an
appropriate matter for me to speak to staff at that school. It was an
operational matter to be undertaken by the CEO or someone that he delegated.

(4) 1 would not have thought it was necessary for me to visit the school for any of
the measons that the honourable member put to me.

Hon P.G. Pendal: Would you at least apologise to the staff?
Hon KAY HALLAHAN: It is a very good high school and it has met many students'

needs.
Hon P.G. Pendal: Will you apologist?
Hon KAY HALLAIIAN: Does Hon Phillip Pendal believe that schools should send

out letters telling students to leave?
Hon P.O. Pendal: The staff are furious at you.
Hon KAY HALLAHAN: I will ask the parents of Western Australia whether they

agree with IHon Phillip Pendal. They will not agree with the member.
The PRESIDENT: Order! I have suggested to the Minister on many occasions that

she should not get into an argument with Hon Phillip Pendal. All she need do
is answer the question and ignore the member's interjections.

Hon KAY HAILAHAN: The school is a very good school. Sending out the letter
was unacceptable. It is the clear policy of this Government, the Ministry of
Education and the school to encourage students to stay to year 12. if the
school has difficulties in motivating youngsters or in getting them to realise
the opportunities they have before them, there are other ways of doing it than
sending out that sort of letter. That was unacceptable.

ABORIGINAL LEGAL SERVICE - OFFICER HELD IN CUSTODY
475. Hon ESJ. CHIARLTON to the Minister for Police:

I gave the Minister some notice of this question.
(1) Was a senior officer of the Aboriginal Legal Service held in custody

on 1 July 1992 and released on 2 July 1992?
(2) Did that officer or any other Aboriginal Legal Service officer attempt

to make a payment of a fine, or a payment for any other purpose, by
means of a cheque drawn against an Aboriginal Legal Service
account?

(3) Was the offer of an ALS cheque refused, and if it was, on what
grounds?

(4.) Was a payment made by another means to secure the release of the
ALS officer, and if so, how was it paid?

Hon GRAHAM EDWARDS replied:
(1)-(4) I thank Hon Eric Charlton for notice of the question, which came in fairly late.

Although I have made a personal call to the executive officer of the ALS I
have not received the information at this stage. If I receive it by 7.30 pm I
will give the information to the member; if not, I will put it on notice.
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The PRESID)ENT: The Minister can give Hon Eric Charliton a copy, but the answer
must go on notice.

ROYAL COMMISSION INTO COMMERCIAL ACTIVITIES OF GOVERNMENT
BILL - AMENDMENTS
Finalisagion Time Problem

476. Hon MAX EVANS to the Attorney General:
The Royal Commission into Commercial Activities of Government Bill
(No. 2) was adjourned on 26 May 1992. At the request of the Attorney I met
David Wicks, principal counsel of the Royal Commission, and discussed the
need for amendments to the Bill. Two weeks ago it was agreed that, because
the Attorney General had the opinion of Mr Kevin Parker, the Attorney would
have the comments drafted. Knowing that after this week the House will not
resume until 20 October, how will this legislation be fmnalised by 31 October,
the date the Royal Commission is due to complete its job?

Hon J.M. BERINSON replied:
There is a time problem, and that has arisen from the need, firstly, to pay
proper attention to the drafting of the legislation and, secondly, to ensure that
consultations occur. The position is as follows: The legislation is in either its
third or fourth draft and in that form was sent directly to the Royal
Commission yesterday by Parliamentary Counsel, The latest information I
have, which goes back to this morning, is chat a response has not yet been
received. The least that will happen is that notice of intention to present that
Bill will be given on Thursday - if possible, Wednesday with the second
reading - but that will depend on our being satisfied that the form of the Bill is
satisfactory.
If the Bill is presented on Thursday, and even if it is Wednesday, that will
create a tight timetable given the expiry of 'the Royal Commission's
appointment on 31 October. Linking that with the fact that the week
commencing 12 October is not a House week but a week which we have
decided to put aside for the Estimates Committees, that will mean that the Bill
should go through both Houses in the week commencing 19 October. I hope
that will be possible. 1 am encouraged to believe that it is, because I have
undertaken previously to do so, and I will be providing Hon Max Evans with a
copy of the Bill whether or not it has been second read in this House. The aim
will be to ensure that what I believe to be an agreement on all basic principles
meets his own views in respect of the draft. In other words, by the time this
House resumes I would expect it to be possible to implement the Bill despite
the need to put it through both Houses in the one week.
All else failing, it will still be possible to give effect to the Bill after 31
October because one of its provisions necessarily involves an authority
continuing beyond the life of the commission to do the actual work. As I
think we have discussed previously, the commission has something in the
order of two or three million documents - at least that is the figure quite often
mentioned - and it was agreed that it would be physically impossible for
commission staff to do the necessary selection that is involved in the process
without at least a couple of months dedicated to that purpose alone when the
work of the commission as such is completed. One way or another, I am
confident that the needs will be met. I am sorry about the delay, but it has
emerged from the wish by the Government and, as I repeat, shared by the
Opposition to meet some quite specific requirements of the Royal
Commissioners.

SCHOOLS - GOVERNMENT, MINING AND PASTORAL REGION
Specialist Music Teachers; Foreign Language Courses; Physics, Chemistry, Maths Units

477. Hon MARK NIEVIOLL to the Minister for Education:
(1) Which Government schools in the Mining and Pastoral Region have specialist
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music teachers? How many of these specialist music teachers have completed
tertiary qualifications in muskc?

(2) Which schools in the Mining and Pastoral Region offer foreign languages
taught by resident teachers, and what languages are available at these schools?

(3) Which Government senior high schools in the Mining and Pastoral Region do
not offer physics, chemistry and all maths units in years 11 and 12 - that is,
excluding distance education centre arrangements?

(4) Which senior high schools in the Mining and Pastoral Region have students
enrolled in these subjects through the distance education centre, and which
subjects are taken through the DEC by each school?

Hon KAY H-ALLAHAN replied:
I thank the member for some notice of his question.
(1 )-(2) The following Government schools in the Mining and Pastoral Region

have specialist music teachers who have tertiary qualifications -

Carnarvon Senior High School and its contributory primary
schools. This includes one class teacher and one instrumental
teacher,
Hedland Senior High School and its contributory primary
schools. This includes two instrumental teachers and one class
teacher, and,
Karratha Senior High School.

In addition, Eastern Golfields Senior High School and Broome High
School have music teachers. If the member would like further details
of their qualifications, these can be obtained.

(3) The Government senior high schools in Mining and Pastoral Region
which do not offer all four physics and chemistry accredited courses
and all eight mathematics accredited courses in upper secondary,
excluding DEC arrangements, are Broome Senior High School,
Kambalda Senior High School and Newman Senior High School.

(4) The following senior high schools offer French through DEC: Eastern
Goldfields Senior High School; Geraldion Senior High School and
Karratha Senior High School. There are no DEC enrolments in either
physics or chemistry from senior high schools in Mining and Pastoral
Region. Music is not a DEC subject.

SCHOOLS - PIINJARRA SENIOR HIGH
Waterlogged Oval

478. Hon BARRY HOUSE to the Minister for Education:
(1) Is the Minister aware that the Pinjarra Senior High School oval is so

waterlogged that it is unusable for at least three months of the year?
(2) Is the Minister prepared to support the efforts of Mr Arthur Marshall, the

Liberal candidate for Muray, to obtain funding to drain and upgrade the
Pinjarra Senior High School oval?

Hon KAY HALLAHAN replied:
(1)-(2) I am aware that there has been a problem with water lying on the oval. I

know it has been a problem this winter and other areas have had similar
problems. I am prepared to assist the students by having the matter examined.
I am not particularly interested in assisting the Liberal endorsed candidate.
However, I will have the matter looked at as the local member, Mr Keith
Read, has been making substantial representations on behalf of the school and
all of the schools in his electorate. I suppose the Liberal endorsed candidate is
following the good example put forward by Mr Keith Read.
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SCHOOL BUSES - KUNUN1JRRA SENIOR HIGH SCHOOL
Cont rc, Leaving School no Later than 10 Minutes Change

479. Hon E.i. CHARLTON to the Minister for Education:
My question relates to the Kununurra Senior High School.
(1) Has the contract requirement for school buses to leave school no later

than 10 minutes after the end of school been changed?
(2) If not, has the Minister, as has been stared by the principal, changed

the rules for Kununun'a?
Hon KAY HALLAHAN replied:
(1)-(2) This matter has not been brought to my attention prior to today that I recall, If

the honourable member puts his question on notice, I will be happy to have
the matter followed up.

UNIVERSITY OF NOTRE DAME - LAND ENDOWMENT PROPOSAL
Ministerial Working Parry

480. Hon N.Fl MOORE to the Attorney General:
On 10 July 1989, Cabinet set up a ministerial working party to give some
focus to the discussions and negotiations on the proposed University of Norre
Dame.
(1) Was the Attorney General, as the then Minister for Budget

Management, a member of the working parry?
(2) How often did the working pary meet?
(3) What matters were considered by the working party?
(4) Did Dr Lawrence mice an active role in the activities of the working

party?
(5) Did the working party discuss a Government guarantee or similar

financial assistance with the proponents of the University of Nonre
Dame? If so, what was the substance of those discussions?

(6) What did the working parry ultimately recommend to Cabinet?
Hon J.M. BERINSON replied:
(1)-(6) 1 was certainly nominated to be a member of that ministerial group, That is

about the only thing that I can say at the moment with any certainty. Frankly,
I am not sure whether that working group met formally at all. I think there
were one or two discussions, but I do not recall any formal shape to those. I
have been unable to locate anything in the nature of either agenda or minutes.

Hon George Cash: Real cloak and dagger stuff, isn't it?
Hon J.M. BERINSON: No, it is not cloak and dagger stuff at all. Discussions were

continuing at one place or another and nothing definitive happened without
coming back to Government. I have said before that, when I was reminded by
my initial quick look at the committee's report about the formation of this
working group, my memory, had I been asked without benefit of the reminder,
would have been that the discussions in which I was involved were on the
Budget committee rather than that group; it may well be that the issue was
discussed at both. I would not be surprised if it was, nor would I be surprised
if it was discussed on other occasions outside of those formal subcommittee
frameworks. That is a very common feature of matters that have to be dealt
with over a period of time.
T issue the same invitation to Mr Moore that I did to Mr Cash earlier: If there
is any part of this question that he would like to pursue further, I think it
would be better if he placed it on notice rather than repeating another six
questions as he did this rime.
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SCHOOL BUSES - WAROONA DISTRICT HIGH SCHOOL
Transport ro Pinjarra Senior High School Uncertainty

481. Hon BARRY HOUSE to the Minister for Education:
(1) Is the Mlinister aware that uncertainty over the number of Waroona District

High School students attending Pinjarra Senior iUgh School next year is
affecting the school's planning and ability to offer a comprehensive range of
upper school subjects?

(2) Will the Minister resolve the uncertainty by staying with the pre sent policy of
providing school bus transport from Waroona to Pinjarra or will a second
option be offered to Waroona students to attend Harvey Agricultural Senior
High School by providing them with a school bus?

Hon KAY HALLAHAN replied:
(1)-(2) It is a difficult time of year for many schools looking at their likely

enrolments for the forthcoming year and at the courses to be offered.
Representations have been made on this question of school bus transport
between the centres to which the member has referred. I suggest that he either
put the question on notice or I will give an undertaking to have a look at the
problem that the school is allegedly experiencing.

PRISONS - PRISONER STATISTICS
Aboriginal Prisoners

482. Hon MARK NEVILL to the Minister for Corrective Services:
(1) What were the total number of prisoners at the most recent reporting period in

each of -

(a) Eastern Goldfields Regional Prison;
(b) Broome Regional Prison;
(c) Roebourne Regional Prison; and,
(d) Greenough Regional Prison?

(2) How many people in each prison were Aboriginal?
(3) How many Aboriginal people in each prison were convicted of offences

relating to substance abuse?
(4) How many Aboriginal people in each prison were convicted of such offences

under the Aboriginal Communities Act by-laws?
Hon J.M. BERINSON replied:
(1)-(2) Broome Regional Prison, 54 - 44 Aboriginal and 10 non-Aboriginal; Eastern

Goldfields Regional Prison, 84 - 55 Aboriginal and 29 non-Aboriginal;
Greenough Regional Prison, 125 - 92 Aboriginal and 33 non-Aboriginal;
Roebourne Regional Prison, 77 - 52 Aboriginal and 25 non-Aboriginal; a total
of 340 - 243 Aboriginal and 97 non-Aboriginal prisoners.

Hon D.J. Wordsworth: Are you proud of those figures?
Hon J.M. BERINSON: I do not think it is a matter of being proud, but simply of

acknowledging the reality of the situation. If the member is asking me
whether something should be done to reduce the number overall and to reduce
the Aboriginal component then 1 remind him that no Government in this
State's history has done more than this Government to achieve both.

(3) Broome -

Several members interjected.
The PRESIDENT: Order! The House is more intereted in the answer to Hon Mark

Nevill's question than in hearing interjections.
Hon l.M. BERINSON: The answer to the third question is: Broomne Regional

Prison, two; Eastern Goldfields Regional Prison, nine; Greenough Regional
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Prison, two; Roebourne Regional Prison, seven; a total of 20. Those figures
are again as at 30 June 1992.

(4) Broome Regional Prison, none; Eastern Goldfields Regional Prison, 6;
Greenough Regional Prison, none; and Roebourne Regional Prison, 2. Those
figures are as at 18 September 1992.

SCHOOLS - CARNARVON SENIOR HIGH
Ministeril Visit, Question Session with Year 12 Students

483. Hon P.H. LOCKYER to the Minister for Education:
(1) Is it a fact that prior to a recent visit to Carnarvon the Minister agreed to

address a class of year 12 students at the Carnarvon Senior High School?
(2) Is it a fact that the Minister required any questions that were to be asked to be

put in writing prior to her visit and that she struck out some of those
questions?

(3) Was that requirement prompted by the knowledge that the Minister could not
take questions without prior notice because she could not ask that they be
placed on notice?

(4) If not, did the Minister do this because she was not confident enough to
answer questions from 15 and 16 year aids?

Hon KAY HALLAHAN replied:
(l)-(4) I certainly did visit Carnarvon Senior High School recently and enjoyed a

question and answer session with year 12 students. Questions certainty were
placed on notice but I do not know whether the students were asked to provide
those questions. I am not aware of any questions being struck out.

Hon P.H. Lockyer: It was a direction from your office.
Hon KAY HALLAfIAN: In my view it was a good session of information giving to

students. The questions were of a fairly general nature. A number of students
spoke to me afterwards saying how much they had enjoyed the session.
Rather than trying to cast derision upon the session Hon Philip Lockyer
should know that it was a constructive use of time for the students. Quite a
number of questions were asked and the students behaved in an exemplary
manner. They were a fine, mature group of young citizens. I totally reject the
assertion made by the member.

EDUCATION, MINISTRY OF - CAPITAL WORKS
Impact of Opposition's Proposed Four Year Moratorium on Drawings from General

Loan and Capital Works Fund
484. IHon TOM STEPHENS to the Minister for Education:

(1) In her capacity as Minister for Education, has the Minister had the opportunity
to assess the impact of the Opposition's proposed four year moratorium on
drawings from the General Loan and Capital Works Fund for capital works
within the Ministry for Education?

(2) If so, could the Minister advise what the impact would be?
The PRESIDENT: Order! I will not rule the question out of order, but it is

dangerously close. I suggest that the Minister bear that in mind when
answering the question.

Hon KAY HALLAHAN replied:
(1)-(2) The honourable member gave some notice of his question because he was

concerned about this matter. In 1993-94 the works in progress will cost in
excess of $30 million. For the following four years there will need to be a
significant and continuing commitment to the education system. The reason
for this, which I have stated before and which probably led to the member's
question, is that over the next decade we will see the most extraordinary
growth in enrolments in our school system. Approximately 84 000 students
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will enter the education system during that time. Of those we can predict that
about 62 000 will enter the Government school system. This will result, in the
four year period, in a requirement to commence approximately four new high
schools, 17 primary schools, and new stages at five existing high schools and
12 existing primary schools. Over 60 other schools will be considered for
upgrading. All this assumes that there will not be a change of Government,
because the Leader of the Opposition has stated - and the member drew
attention to this - that there will be a moratorium on drawings from the
General Loan and Capital Works Fund by a Liberal Government, which
means that the whole education system would collapse.

Hon N.F. Moore: Rubbish! The best thing that could ever happen to itl
Hon KAY HALLAHAN: That is what -
The PRESIDENT: Order! I could make a comment here, but it would be

unparliamentary and I would be called to order. I pointed out to the Minister
and the member asking the question that I did not come into this place
yesterday. If people try to suggest that they can ask questions in this place
that do not conform to the rules because I might not notice that happening
then they are in for an awful shock, because I do notice these things.
I let the question go as a proper one because at least part of it seemed to me to
be reasonable. The second part where the member asked the Minister to
comment on someone else's financial proposals related to something outside
her area of responsibility and the question became out of order. Up until now
the Minister has been speaking about areas that are her responsibility. She is
now starting to reach the part of the question that had absolutely nothing to do
with her area of responsibility. The House is therefore using up time, which
may be the purpose of the exercise; however, I do not know that.

Hon P.G. Pendal: The first time we have ever gone beyond half an hour,
The PRESIDENT: Order! I am running this House. 1 want members to do the

honourable and decent thing with regard to one another's requirements during
question time. That is what this place is about. It does not belong to either
side but to the people who sit above us. That is to wham this place belongs! I
am charged with the responsibility of ensuring that they get at least some
semblance of a run for their money. I ask the Minister to be a bit quicker with
her answers and to evade becoming involved in areas that have nothing to do
with her tasks as a Minister of the Crown.

Hon KAY HALLAHAN: You would understand my concern, Mr President; when
planning is proceeding we need to know how many students we must
accommodate. The matter brought to my attention by the honourable member
suggests there will be 30 000 students in the new suburbs to the north, south
and southeast of Perth who will have no local school. As a Minister for
Education planning ahead, that is of considerable concern and I raise it only in
that way. Not only that, but also rural schools will not have facilities, and
members complain now. If members opposite think they are not heading for
disaster with what has been said by their leader, they should influence their
leader.
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